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EFFICACY OF PLEA OF SELF-DEFENSE 
WHERE A THIRD PERSON INTERFERES IN 
DEFENSE OF ANOTHER IN IMMINENT DAN 
GER OF BODILY HARM. 


The plea of self defense is undoubtedly the 
most important and the most sacred defense 
of one charged with murder and who admits 
the homicide. It is a defense that ante dates 
ull statutory legislation; it is a defense the 
justice of which is reeognized and respected 
by the meanest tribe of uncivilized Africa; it 
is, indeed the first law of nature. 

But there are limitations to the right of self- 
defense, not the last important of which is 
clearly announced in the recent case of Paber 
v. Commonwealth, 82 8S. W. Rep. 442, in 
which case the court of appeals of Kentucky, 
holds that where to save another person from 
an unlawful assault deceased interfered in 
the affray and is killed by defendant, the 
killing is not justifiable on the ground of self- 
defense. 

The opinion of the court is particularly 
valuable to the practicing as it sets forth ver- 
batim an instruction on the law of self-defense 
in cases of interference by third persons which 
it very highly approves The court said: 

‘*There are, as usual in cases of this char- 
acter, two theories as to the killing: That 
of the commonwealth is that the accused, 
without lawful cause, made a deadly assault 
upon William Acrey with a pistol, and was 
about to take his life when Dock Acrey inter- 
fered to save his brother. and for this pur- 
pose assaulted, as he had the right to do. the 
assailant, and was by him shot to death; that 
of the accused is that he had no difliculty 
with William Acrey at the time of the killing, 
except some words which imported no dan- 
ger to the latter, and that the assault upon 
him by Dock Acrey was unlawful, and made 
it necessary that he shoot him to save him- 
self. It is indisputably true that Dock Acrey 
had no right to assault the appellant, except 
to defend his brother, and, if the later was 
in no danger, then his assault upon appellant, 
desperate and deadly as it undoubtedly was, 
warranted the latter to kill him in self-defense. 
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Dock Acrey had the right to assault the ac- 
cused in the manner he did, and even to take 
his life, to save his brother from an unlawful 
and murderous assault, such as is claimed by 
the commonwealth to have taken place: the 
rule being that what one may do for himself 
he may do foranother. The right of the ac- 
cused to defend himself from the attack of 
Dock Acrey is just what it would have been 
if he was being attacked by William Acrey ; 
in other words, Dock, Acrey could do for 
his brother just what, under the circumstan- 
ces, the brother could lawfully do for him- 
self; and the legal quality of the killing of 
Doek Acrey is just what the killing of Wil- 
liam Acrey would have been had he, instead 
of dodging behind Pierce Hubbard, picked 
up a brick and hurled it at appellant, and 
then been killed in return. The court in- 
structed the jury on the question of self-de- 
fense as follows: 

‘Instruction No. 5. Alithougn you may be- 
lieve from the evidenee beyond a reasonable 
doubt that the defendant shot and killed 
Dock Acrey, yet if you further believe from 
the evidence that at the time he did so he had 
reasonable grounds to believe, either real or 
apparent, and did believe, he was then and 
there in danger of suffering loss of life or 
serious bodily harm at the hands of Dock 
Acrey, and that it was necessary, or appeared 
to him in the exercise of a reasonable judg- 
ment to be necessary, to shoot and kill Dock 
Acrey to protect himself from such danger 
real or to him reasonably apparent, you will 
find him not guilty, upon the grounds of self- 
defense and apparent neeessity, unless you 
further believe from the evidence, beyond a 
reasonable doubt, that the defendant sought 
and brought on the difliculty with Wm. Acrey, 
in the use or threatened use of a deadly weap- 
on, and was then and therein the act of 
inflicting loss of life or serious bodily harm 
on the person of said Wm. Acrey, and then 
Dock Acrey interfered to prevent said dan- 
ger to Wm. Acrey, in which latter state of 
ease the defendant cannot be excused upon 
the grounds of self-defense and apparent ne- 
cessity. 

This instruction aptly gives the law of the 
ease. The qualifieation of the right of self- 
defense as to Dock Acrey depended on ap- 
pellant’s attitude towards William. If he 
had unlawfully sought and brought on the 
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difficulty with William, and was then and 
there about to take his life, then 
had the right to assault and even kill him, 
without the right of self-defense on the part 
of the wrongful assailant. There was no 
foundation for the further qualification of in- 
struction No. 3, by the principle that al- 
though the original attack of accused was 
wrongful, if he in good faith withdrew from 
the affray, and made his withdrawal appar- 
entto Dozk Acrey, his right of self-defense 
returned to him as to subsequent parts of the 
difficulty. The evidence of the common- 
wealth was that the attack on William 
murderous and incessant; that the accused 
turned from his intended victim, William, 
only to repel the rescuing attack of Dock, 
and there was no withdrawal from or cessa- 
tion of the affray until Dock was killed. On 
the part of the accused it is claimed that there 
was no attack on William at all, and tonse- 
quently there could have been no withdrawal 
from a difficulty which did not take place.’’ 


was 


NOTES OF IMPORTANT DECISIONS. 


SURETIES—CONTINUING LIABILITY OF SURE- 
TIES ON CASHIER’S BOND WHERE BOND SEtTs NO 
DEFINITE LIMIT TO THE CASHIER'S TERM OF 
OFFICE.—A very important question of law, at 
least to sureties on bonds of oflicers, is the ques- 
tion of the duration of their liability in cases 
where no definite limit of time is expressed. The 
recent case of Blades v. Dewey, 48 8S. E. Rep. 629, 
is interesting on this point. In that case the Su- 
preme Court of North Carolina held that where a 
bank president was appointed or elected by the 
directors for a period of one year at a time, and 
his bond for the first year was conditioned that 
he (the cashier) shall well and truly serve the 
said bank ‘‘during his continuance in office;” 
that, nevertheless, the sureties of this bond were 
not liable for defaleations accruing after the ex- 
piration of the first year. The court’s opinion 
contains a very exhaustive and accurate review of 
the authorities, which will justify us in quoting 
therefrom quite at length, as follows: 

‘Every contract of suretyship has reference to 
and is based upon some contract made or obliga- 
tion assumed by the principal obligor, and the 
liability of the surety is measured by the obliga- 
tion of the principal. ‘The bond of all officers 
remains in force as a continuing obligation only 
during the period for which he legally holds un- 
der his election. His re-election at the end of 
this period and his entry upon a second term of 
office, though no actual gap intervene, do not 
operate to revive or keep alive his bond.’ 1 
Morse on Banks, § 27. This is all clear enough, 


Dock © 


and there would be no difficulty in this case but 
for the fact that the bond simply recites that 
Dewey has been ‘chosen and appointed’ with- 
out any reference to the time or term for which 
he has been so chosen, while the condition of the 
bond is that he shall well and truly serve the said 
bank as such officer ‘during his continuance in 
office.” The defendants say that this language 
is to be understood as referring to his continu- 
ance in office by virtue of said appointment. The 
plaintiff insists that the condition must be given 
a very much larger meaning and application; 
that. in the absence of any provision in the char- 
ter, by-laws, or resolution fixing the term. orany 
express recital referring to the term of appoint- 
ment, the parties must be understood as contract- 
ing to make good any default by their principal 
at any time during his actual continuance in 
office. It is conceded by the plaintiff that if the 
recital had, in express terms, referred to or set 
out anelection ‘for one year,’ such recital would 
have controlled and limited the language of the 
condition. This principle is well settled by a 
long current of decisions from the time of Lord 
Chief Justice Hale. In Lord Arlington v. Mer- 
rick, 3 Saunders, 403, it was said ‘that the con- 
dition shall refer to the recital.” One Jenkins 
had been appointed deputy postmaster for six 
months by the plaintiff, who w»s postmaster gen- 
eral, and entered into bond with the defendan' as 
surety. reciting the appointment ‘for the term of 
six months following,’ with the condition that 
he would well and truly perform, ete., ‘for and 
during all of the time that he shall continue 
deputy postmaster.” The principal obligor con- 
tinued in oflice af:er the expiration of six months, 
and breached the condition of the bond. The 
court held that the surety was liable. Hale, C. 
J., says: ‘And so here the words ‘during all the 
time” shall be intended but only during said six 
months recited ia the bond.’ This, Saunders 
says, has been considered a leading case on this 
subject ever since. Liverpool Waterworks v. 
Atkinson, 6 Eust, 507; Baker v. Parker, 1D. & 
East, 287. In these cases the recital set forth 
the term of appointment. They aid us, there- 
fore. only as sustaining the principle that the re- 
cital willcontrolthe condition. Thereare a class 
of cases wherein the statute fixes the term, in 
which itis held that, although the term is-not 
recited, and the condition is general, the lan- 
guage will be construed to refer to the term as 
fixed by the statute. In Peppin v. Cooper, 2 B. 
& Ald. (4 Eng. Com. L.) 577, the office of col- 
lector of rents was fixed by act of parliament at 
one year. Abboit, C.J., said: ‘It is true that 
the words at all times hereafter in the condition 
of he bond would, taken by themselves, extend 
the liability beyond that period. But these words 
must be construed with reference to the recital 
and the nature of the appointment there men- 
tioned, and the recital is that Warren together 
with Peppin, had been appointed c: llectors un- 
| der said act of parliament. Now, the nature and 
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duration of the office must be learned from the 
act of parliament itself, for, if the statute makes 
it an annual office, it is unnecessary to state that 
fact either in the bond or the pleadings.’ Has- 
sell vy. Long, 2 Maule & Sel. 363. The plaintiff 
says that this case comes within neither of these 
classes, and this is true. In Dedham Bank v. 
Chickering, 3 Pick. 335, Parker, C. J., referring 
to the contention that the condition is controlled 
by the recital, says: ‘We do not doubt the 
soundness of the principle. * * * In some 
cases, when the words would extend to an indefi- 
nite period, but when by the recital it appeared 
that the oftice was annual, it has been held that 
the obligation should be understood as referring 
to an office so limited. Weshould go ever fur- 
ther, and say that, when it appears by the records 
of a corporation that the oflice by their regula- 
tions is an annual one, the bond should be so re- 
stricted ; and all this is founded on the intent of the 
parties.” It was held in that case that there was 
nothing in the record to show that the office was 
annual, and .othing to make the sureties suppose 
that it was limited to one vear. The general 
principle is recognized, and the chief justice says 
that it will apply when. it appears by the records 
of the coryoration. The facts of the case did not 
come within the rule. The plaintiff relies also 
upon Amherst Bank v. Root, 2 Metc. 532. The 
opinion is written by Chief Justice Shaw, and is 
certainly entitled to the most respectful consid- 
eration by reason of his great learning ana emi- 
nent ability. Hesays: ‘It is manifest by the 
terms of this condition that the obligation is un- 
limited in time, and undertakes for the faith- 
ful conduct of the cashier as long as he continues 
in office. But it isa well-settled and now fa- 
miliar rule of law that general words in the ob- 
ligation may be limited and restricted by the re- 
cital, by the subject, or by facts which, when 
applied to the language, show that it must have 
been so understood by the parties.’ After laying 
down the general proposition, he continues, as if 
by way of illustration: ‘As when it is recited 
that one has been appointed to an office for a 
limited time, and there is a stipulation for a gen- 
eral performance, the law will look to the recital, 
and limit the stipulation for a general perform- 
ance to the time for which it is recited he is 
chosen.’ We cannot suppose that the chief jus- 
tice intended by the illustration to narrow or 
limit the general principle so that it should only 
apply to cases coming strictly within the illus- 
tration. ‘Io so interpret him would be to limit 
the general principle in which he expressly says 
that the restriction of the condition may ve 
brought about ‘by the recital, by the subject, or 
by facts which, when applied to the language, 
show it must have been so understood by the 
parties.’ The fact that the principal was ap- 
pointed ‘for one year,’ it seems to us, is as potent 
in controlling the condition. as would be the re- 
cital of the fact, because it is the fact which the 
parties had in view when they contracted. The 





case of Amherst Bank v. Root was decided upon 
the general statute in force in Mussachusetts reg- 
ulating banks and prescribing the terms of cash- 
iers. The real point decided is that the language 
of the general statute will control] the election by . 
the board ‘for the ensuing year.’ The case of 
Westervelt v. Mohrenstecher. 76 Fed. Rep. 118, 
22 C. C. A. 93, 34 L. R. A. 477, was decided upon 
the same ground—the national banking act pre- 
scribing the terms for which cashiers are elected. 
The Massachusetts court expressly recognizes 
this in Trustees, etc., v. Dean, 130 Mass. 242. In 
that case the plaintiffs elected Richardson treas- 
urer ‘for the ensuing term of three years.” He 
gave bond with general recital. At the end of 
the term he was re-elected, and gave no new 
bond, the plaintiffs ordering that ‘the bond of 
the treasurer be the same as before.’ In an ac- 
tion brought for a breach committed after the 
expiration of three years it was held that the 
sureties were not liable;. the court saying: 
‘There is no statute which makes the oflice a 
continuing one, and the reasoning whieh led to 
the decision in Amherst Bank v. Root is not ap- 
plicable to tliis case. * * * Whenthe defend- 
ants signed the bond in suit, the subject-matter 
of the contract was an office of a fixed and limited 
term. Their stipulations apply only to the lim- 
ited office, and. as there is no agreement to con- 
tinue their liability in case of the re-election of 
the same oflicer, they are not responsible for any 
defalcations happening after their principal, by a 
re-election, entered upon a new office or term of 
office.’ O’Brien v. Murphy, 175 Mass. 253, 56 N. 
E. Rep. 283. 78 Am. St. Rep. 487; Ulster Sav. 
Bank vy. Ostrander, 165 N. Y. 430,57 N. E. Rep. 
627. 

While none of these cases are on all fours with 
ours, we find nothing said in any of them which 
confines the application of the general principle 
to cases where the term is fixed by statute, char- 
ter, by-law, or resolution, or which excludes its 
application to a case wherein the term of ap- 
pointment at the time it is made is fixed toa 
definite period and the recital is general. Ina 
note to Morse on Banking (4th Ed.), § 27, the 
law is thus stated : ‘Though the bond does not re- 
cite the term of the office or agency, if it be of lim- 
ited duration by general statute, charter. by-law, 
or terms of appointment [italics ours], the parties 
are still supposed to contract with reference to 
the limited term, and the sureties will not be 
held answerable for the misconduct of the prin- 
cipal beyond that term, upon a new appointment, 
even th ugh the words\of the bond are that they 
shall be responsible for the principal! ‘‘at al] times 
or any time hereafter.”’ ° Among the cases cited to 
sus'ain this proposition are Kitson v. Julian, 82 
Eng. Com. L. Rep. 853. In that case the bond 
recited that Ju‘ian had been appointed clerk to 
the Torquay Gas Company, and had agreed to 


‘ give bond. N : term was named in the recital. 


The condition was that the said Julian should 
well and truly, ete., ‘so long as he should con- 








464 


CENTRAL LAW JOURNAL. 








tinue to hold said office.’ The bond was put in 
suit upon an alleged breach. The defendant 
sureties by way of plea averred that the appoint- 
ment was for one year from and after Lady Day, 
1850, and no longer; that Julian performed, etc., 
during said time. Plaintiff, by way replication, 
said that by and with the consent of the defend- 
ants and the said company the said Julian re- 
mained in the employment of said company 
after the said time, and that during such last- 
mentioned period there was a breach. Defend- 
ants demurred to the replication. The cause was 
argued upon the pleadings. Lord Campbell, C. 
J., said: ‘The liability continues after the expi- 
ration of the year, if that was the intention of the 
parties. In Lord Arlington y. Merricke the 
court seemed to have considered that the parties 
intended vtherwise. Many decisions show that 
when the principal is made liable for a given 
time only, the liability of the surety is confined 
to that time. We have ere a positive averment 
that the appointment was for one year, and no 
more. The condition recites the appointment, 
the extent of which is shown by the plea, and 
we must assume that it was known to, both par- 
ties what that extent was.” The judgmen: was 
concurred in by all of the judges. In Hassell v. 
Long, supra, Ellenborough, C. J., said: ‘All the 
cases since Lord Arlington v. Merricke and St. 
Savior v. Bostick, 2 N. Kep. 175, have narrowed 
the construction of conditions of this sort to the 
actual term of the officer.’ Manufacturers’ & 
Mechanics’ Bank vy. Odd Fellows’ Hall Ass‘n, 48 
Pa. 446; Thomas v. Summey, 46 N. Car. 554; 
Welch vy. Seymour, 28 Conn. 387; 5 Cyc. 773, 774; 
Munford v. Rice, 6 Munf. 81. Wedo not think 
that the case of Sav. Bank vy. Seidensticker 
(lowa), 92 N. W. Rep. 862, conflicts with this 
view. As sustaining the construc:ion which we 
have adopted, it may be noted that in a number 
of cases the condition of the bond has been so 
drawn as to include breaches committed during 
other terms for which the offic: r may be elected. 
Oswold vy. Mayor, 5 House of Lord’s Cases. 856; 
Ulster Sav. Inst. v. Young, 161 N. Y. 23, 55 N. 
E. Rep. 483. We do not deem it necessary to 
coneur in all that is said in Bank v. Briggs’ As- 
signees (Vt.), 37 Atl. Rep. 231, 37 L. R. A. 845, 
60 Am. St. Rep. 922. 

Because of the importance of the principle in- 
volved and the very able arguments and briefs 
by counsel we have endea\ ored to set out at more 
length than is usual our views and the result of 
our exa:nination of the authorities. Holding, as 
we do, that the condition in ‘he bond is controlied 
and restricted by the recital ard that this refers 
to the terms of the appointinent ‘for one year. 
we are of the opinion ‘hat the sureties are not 
liable for defaleations committed ifter he ex- 
piration of the first term.” 
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PRESUMPTIONS OF DEATH AND 
OF SURVIVORSHIP AND PROOF 
THEREOF. 


Owing to the fact that persons often disap- 
pear without any positive proof of their deaths, 
the law in the interest of their surviving rela- 
tives and on account of their estates has been 
compelled to adopt some rules as to when such 
persons are to be presumed to be dead. 

Presumption as to Life.-—When a person is 
shown to have been living at a given time, the 
continuance of life will be presumed until the 
contrary is proved or is to be inferred from 
the nature and circumstances of the case.} 
The death of a person may be presumed after 
a long lapse of time, when such person, if 
alive, would be one hundred and fifty years 
old.? The fact that a brother of absentees 
has not heard of them within fifty years raises 
no presumption of their deaths in the absence 
of evidence, that with such additional years 
their ages would now exceed the allotted space 
of life.® In Louisiana every absentee whose 
death is not c'early and precisely established, 
is presumed to live to the age of one hundred 
years, which is regarded as the utmost period 
of the ordinary life of a man.‘ 

Presumption from Absence for Seven Years. 
—When one has been absent for seven years 
without being heard from, the presumption of 
his death arises.° The presumption of life ends 
at the expiration of seven years from the time 
such person was last known to be living.® If 
the absence is less than seven years, it is not 
of itself sufficient to raise the presumption of 
death.’ Such absence must, however, be 
from his family,* or from his usual place of 

i Chicago, ete., R. R. v. Keegan, 185 Ill. 70; Went- 
worth v. Wentworth, 71 Me. 72; Loring vy. Steineman, 
1 Met. ( Mass.) 204; Flood v. Growney, 126 Mo. 262; 
Jackson y. Clais, 18 Johns, 346; Davis v. Briggs, 97 U. 
S. 628. 

2 Hammond’s Lessee vy. Inloes, 4 Md, 138. 

* Falkner’s Admr. v. Willmore, 16 8. W. Rep. 352. 

4 Martinez vy. Succession of Vives, 32 La. Ann. 305; 
Sassman y. Aime, 9 Mart. (O. 8S.) 257. 

5 Schaub vy. Griffin, 84 Md. 557; Flynn vy. Coffee, 94 
Mass. 133; Cox v. Elsworth, 18 Neb. 664; Wilcox v. 
Trenton Potteries Co., 64 N. J. Eq. 178; Seott v. Me- 
Neal, 154 U.S. 34. 

& Dailey v. Bailey, 36 Mich, 181. 
Mann.26 Me, 361. 

* Ryan v. Tudor, 31 Kan. 366; Hyde Park vy. Canton, 
130 Mass. 505; Forsaith y. Clark, 21 N. Car. 709; 
Lewis v. Mobley, 20 N. Car. 823. 

8 Baugh v. Boles, 66 Ind. 876; Baden v. MeKenney, 
18 D. C. 268; Wentworth v. Wentworth, 71 Me. 72; 
Young v. Heffner, 36 Obio St. 232. 


See, also, White v. 
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residence,’ or from the state.!° The rule of 


law is, that upon a person’s leaving his home 
and place of residence and not being heard of 
for a term of seven years, he is presumed not 
to be living.'! Wherea man, who lived hap- 
pily and peacefully with his wife, had left 
home to better his condition, and was heard 
from by her weekly for three years, and then 
was not heard from for a year, when it was 
learned that he was in a hospital in Texas, and 
then for twenty-four years was not heard 
from, it must be presumed that he died seven 
years after he was last heard from.!?  Evi- 
dence must be offered in these cases of.dili- 
gent inquiry at the place where news of him 
would most probably be had, and among those 
who would likely have heard of him, if he 
were stillalive.'® The absence of even thirty 
years will not of itself alone raise a presump- 
tion of death, when it appears no eftort was 
made to find the absentee.!4 A man left 
home, and for two years afterwards corre- 
sponded with his family. Before he left home 
he said he was going to Oregon. Afterwards 
letters were written by the family to the post 
office at Portland, Oregon, and replies were 
received that he could not be found. The 
court held that the jury should decide whether 
due diligence had been used in trying to lo- 
cate the absentee.!*® 

Presumption of Death Before Seven Years’ 
Absence.—Death may be presumed within a 
shorter period than seven years’ absence, if 
the facts and circumstances are such as to 
justify that conclusion ;!° but stricter and 
stronger proof is always required to warrant 
the presumption in such cases.1* A woman 


® White v. Mann, 26 Me. 361; Rosenthal v. May- 
hugh, 33 Ohio St. 155. 

10 Robinson v. Robinson, 51 Ill. App. 317; Manley 
v. Pattison, 73 Miss. 417; Wheelock v. Overshiner, 
110 Mo. 100; Brown v. Jewitt, 18 N. H. 230; French y. 
McGinnes, 69 Tex. 19. 

11 In re Liter’s Estate (Mont.), 48 Pac. Rep. 753. 

12 Morrow v. McMahon, 71 N. Y. Supp. 961. 

18 Smith v. Smith, 49 Ala. 156; Posey v. Hanson, 10 
App. D. C. 496: Loring v. Steineman, 42 Mass. 204; 
Flood v. Growney, 126 Mo. 262; Jn ve Barr’s Estate. 
T7N. Y. Supp. 935; Ferrell v. Grigsby (Tenn.), 51 
S. W. Rep. 114. : 

14 Dworsky v. Amdstein, 51 N. Y. Supp. 597. 

15 Prettyman v. Conway, 9 Houst. (Del.) 221. 

16 Leach vy. Hall, 95 Lowa, 611; Cambrelling v. Pur- 
ton, 125 N. Y. 610; Puckett v. State, 38 Tenn. 355. 

7 Davis v. Briggs, 97 U. S. 628; Smith v. Knowlton, 
11 N. Car. 191; Cox vy. Ellsworth, 18 Neb. 664; John 
Hancock, ete., Co. y. Moore, 34 Mich. 41. 


sixty-seven years old and infirm of mind and 
body, disappeared one stormy night, and 
every effort to find her was fruitless. Since 
it was shown that under the most favorable 
circumstances she could not have lived more 
than one year longer, it was held, that as 
such time had elapsed, her death might be 
presumed.'® The death of an absentee may 
be inferred from his known physical and men- 
tal condition,!® from his character and 
hanits?® and financial condition,?! and from 
the fact that he was exposed to peril,?? or to 
some peculiar sickness when he was last seen 
or heard from,?* or when the vessel on which 
he embarked was lost.24 A party was sea 
sick and went frequently to a place near his 
state room during the day to vomit, where the 
edge of the vessel was protected only by a 
swinging chair. He went out of his state room 
at night and was never heard of afterwards. 
Evidence of these facts was admissible to 
prove his death.?° Where aman, residing 
in the City of New Orleans with his wife and 
child, left home in a ship for a port, where 
yellow fever was raging, and the ship after- 
wards left that port for a more distant port, 
and neither the man nor the ship was ever 
afterwards heard of, it was held after a lapse 
of thirty-five years, that the circumstances 
justified the conclusion that the man was 
dead.2® One who has sailed in,a vessel 
which has never been heard of for such a 
length of time as would be sufficient to allow 
information to be received from any part of 
the world, to which the vessel or the person 
on board, might have been expected to have 
been carried, and who has never been heard 
of since the vessel sailed, may be presumed 
to be dead.?? 


18 Jn re Buckham’s Will (Sur.), 5 N. Y. Supp. 565. 

19 Chapman v. Kimball, 83 Me. 389; Garden v. Gar- 
den, 2 Houst. (Del.) 574; Cox v. Ellsworth, 18 Neb 
664; In ve Ackerman, 2 Redf. Sur. (N. Y.) 521. 

20 Manley v. Pattison, 73 Miss. 417; Hancock v 
American, etc., Co.. 62 Me. 26. 

21 Northwestern,ete.,Co. v. Stevens, 71 Fed. Rep. 258. 

22 Martinez v. Succession of Vives, 32 La. Ann. 308; 
Jamison v. Smith, 35 La. Ann. 609; White v. Mann, 26 
Me. 361; Lancaster v.Washington, ete.,Co., 62 Mo. 121; 
Sensenderfer v. Paeific, ete., Co., 19 Fed. Rep. 68. 

23 Robinson vy. Robinson, 51 Ill. App. 317. 

24 Inve Egles,3 Abb. Pr. 218; Jn re Ackerman, 2 
Redf. Sur. 521; Davis v. Briggs, 97 U. S. 628. 

2 Boyd v. New England, ete., Co., 84 La. Ann. 
848. 

26 Sterrett v. Samuels, 108 La. 346. 

27 White vy. Mann, 26 Me. 361. 
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The inference of death may also be drawn 
when one disappears, on account of his family 
ties and surroundings, caleulated to endear 
him to his family,?* and from the abandon- 
ment of valuable property rights and_in- 
terests.2° (The failure of «bank depositor 
to appear for twenty years and claim a de- 
posit, is sufficient to raise a presumption of 
death, though the evidence does not show that 
he has left the state.?®° Where a son, who 
knew about the property his father left and 
the provision in his father’s will for his benefit 
on the death of his mother, left home more 
than twenty years before the trial, it is fairly 
presumable that he is dead.*! When the pre- 
sumption of mnocence conflicts with the pre- 
sumption of continuance of life for seven 
years, the presumption of innocence prevails 
and the death is presumed.*? 

Presumption as to When Death Actually 
Occurred.—The general rule in regard to the 
time of a death, which has been presumed from 


& seven. years’ absence, is that the life con- 


tinues throughout the period of absence with- 
out presuming death to have occurred at a 
particular time.** Many cases, however, 
hold that the death is presumed at the end of 
the seven years.** Circumstances may, 
however, show the probability of the death at 
an earlier period.*® A party left home, say- 
ing he was going to bathe, and was never 
heard of afterwards. His clothes were found 
on the bank of the river on the evening of the 
same day. A finding by the jury, that he 
died that day, was sustained.*® © 

What Evidence Admissible to Prove Death. 

Death may be shown otherwise than by the 


“8 Hancock vy American, etc., Co., 62 Me. 26; Leach 
vy. Hall, 95 lowa, 611; Cox y. Ellsworth, 18 Neb. 664; 
Northwestern, ete., Co. v. Stevens, 71 Fed. Rep. 258. 

29 Robinson v. Robinson, 51 Ill, App. 317; Cox v, 
Ellsworth, 18 Neb. 664; Jn re Eagles,3 Abb. Prae, 
218. 

30 Bank of Louisville vy. Public Schools,83 Ky. 219. 

1 Karstens vy. Karstens, 45 N. Y. Supp. 966. 

* Burkart v. Burkart, 63 N. J. Eq. 497; Smith v. 
Knowlton, 11 N. H. 191; Chapman v. Cooper, 5 Rich. 
Law, 452. 

33 Spencer y. Roper, 35 N. Car. 333; Homberger vy. 
Miller, 163 N. Y. 578; Clark v. Canfield, 15 N.J. 'q. 
119; Dean y. Bittner, 77 Mo. 101; Schaub v. Griffen, 
84 Md. 557. 


4 Garden y. Garden, 2 Houst. 574; Whiting v. 


Nicholl, 46 11]. 230: Kanz v. Order of Red Men, 13 
Mo. App. 341: Gerry v. Post, 18 How. Pr. 118; Ap- 
peal of Esterly, 109 Pa, St. 222; Northwestern, ete., 
Co. v. Stevens, 71 Fed. Rep. 258. 
38> Winter v. Supreme Lodge K. P., 96 Mo. App. 1. 
% Kanz vy. Order of Red Men, 15 Mo. App. 341. 








production of eye witnesses, for it is compe- 
tent to introduce evidence of any circumstanc- 
es which tend to establish the fact of death.®7 
When reasonable probability of death is 
shown by the evidence, everything however 
slight, which tends to strengthen the former 
evidence, such as the habits of the party, con- 
dition when last seen, ete., should be received 
in evidence.®> Oral evidence indirectly prov- 
ing death, consists of those circumstances 
from which the death of a person may be rea- 
sonably inferred, such as long absence with- 
out any intelligence concerning him, reputa- 
tion in the family and their conduct thereupon, 
and other circumstances.**® Letters of ad- 
ministration may be admitted to prove 
death.4® So death may be proved by reputa- 
tion and belief.4! The fact that a person is 
inissing at a particular time, accompanied 
with a report and general belief of his death, 
is in many cases the best and only evidence 
which can exist of his death.4? However, 
hearsay evidence from the statements of one 
living in the same state who is not known to 
be a relative or acquaintance of the absentee 
or to have means of knowing the fact, is not 
admissible to prove the death.4® Nor cana 
witness testify to the belief of friends and rela- 
tives, that the absentee is dead, based upon 
letters from them, the letters not being pro- 
duced.‘ ‘The testimony of a detective who 
was sent to the last residence of the supposed 
decedent is inadmissible as to what was told 
him by persons who had last seen the ab- 
sentee.4® Any condition by which the ques- 
tion of the continuance of life may be affected, 
such as character, health, age, habits, pecu- 
niary circumstances, family relations, inter- 
ests and prospects in business, may be prop- 


‘T Boyd v. New England, ete., Co., 84 La. Ann. 848; 
John Hancock, ete., Co. v. Moore, 34 Mich. 41; Trav- 
elers I. Co. v. Rosch, 23 Ohio Cir. Ct. 491. 

Stouvenel vy. Stephens, 2 Daly, 319. 
Bailey v. Bailey, 36 Mich. 181. 

40 Seibert y. True, 8 Kan 52; French y. Frazier, 30 
Ky. 425; Pick vy. Strong, 26 Minn. 303; Davis v. Gil- 
lian, 7: Mo. App. 498; Homes v. Jobnson, 42 Pa. St. 
159. Contra: English’s Admr. v. Murray, 13 Tex. 366. 

41 Sensenderfer v. Pacific, ete., Co., 19 Fed. Rep. 68; 
Seott’s Lessee vy. Ratcliffe, 30 U. S. 81; Turnerv. Sea- 
lock, 21 Tex. Civ. App. 594; Woolsey v. Williams, 
128 Cal. 558. 

42 Jackson v. Etz, 5 Cow. 314. 

43 Dudley v. Grayson, 22 Ky. 259. 

44 Martinez v. Suecession of Vives, 32 La. Ann. 305. 

4 Hulbert v. Hulbert, 63 Vt. 667. 
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erly considered.‘® ‘Fhe sudden disappear- 
ance and failure to discover any trace of a per- 
son, who, if living could not easily have gone 
unnoticed, and who was in sucha physica 
and mental condition as to excite the anxiety 
of his friends, cannot be said to afford no 
evidence to prove his death.+* When alet- 
ter is returned according to the request on 
the envelope to the writer, it is admissible in 
evidence to prove the death of the party who 
prior thereto corresponded from that place 
with the writer.4* 

A coroner’s inquest may be used for 
the same purpose.*® Church and parish re- 
cords of births and deaths, when kept accord- 
ing to the laws of the country, are admissible 
in evidence in another country, which also 
authorizes such records.°° So evidence to 
overcome the presumption of death of an ab- 
sentee may be offered, as, that he was in a 
financial condition which might have induced 
him to abseond, or that he was a speculator 
or visionary in business habits.6! The re- 
cital in a deed, that a certain person is dead, 
isadmissible.*? Where a person left his na- 
tive place, where his family ard relatives 
lived, and joined one of the armies in the field 
during the civil war, and was never heard of 
afterwards, the moral conviction is that he 
is dead.®® Where the supposed decedent 
was a seafaring man, who went to sea and 
had not been heard of for nine years and was 
supposed to be dead, in the absence of any 
evidence of his continued life his death is 
sufficiently proved.°* Where it was shown, 
that the brother of the testator was not men- 
tioned in his father’s will, but all the other 
children were mentioned, it was held that a 
finding was authorized that the brother died 
before the testator.°°® If the testimony sat- 
isfies the court or jury passing on the facts, 
und is reasonably sufficient and compels be- 


46 Reedy v. Millizen, 155 11. 636; Winter v. Supreme 
Lodge K. P., 97 Mo. App. 67. 

‘7 John Hancock, ete., Co. v. Moore, 34 Mich. 41. 

43 Hulbert v. Hulbert, 63 Vt. 667. 

49 Mutual, ete., Co. v. Schmide, 6 Ohio Dec. 901. 

0 Sandberger v. State, 113 Wis. 578. 

‘l Ashbury v. Sanders, 8 Cal. 62: Sensenderfer v. 
Vacitie, ete., Co., 19 Fed. Rep. 68; Czech y. Beau, 72 
N. Y. Supp. 402. 

52 Postlewait vy. Wise, 17 W. Va. 1; Norris v. Hall, 
82 N. W. Rep. 832. 

53 Jamison y. Smith, 35 La. Ann. 609. 

‘4 Burleigh v. Mullen, 95 Me, 423. 

> Butrie vy. Tilton, 155 Mass. 461. 





lief, the conclusion of death is certainly law- 
ful.5® The question has been considered 
under a great variety of circumstances.°‘ 
Where one sails on a voyage, and neither the 
ship, its crew norheare ever heard of after- 
wards such facts alone establish the presump- 
tion of death without seven years’ absence.°® 
Where one disappears or removes his place 
of residence, the mere fact that he has not 
been heard from will not establish the pre- 
sumption of death.°® 

Presumption as to Survivorship in Com- 
mon Disaster.—In the absence of astatutory 
rule to the contrary, where several persons 
perish in a common disaster, there is no pre- 
sumption of law as to survivorship based on 
age or sex.°° Where a husband and wife 
were lost at sea, and there was no evidence 
as to survivorship, her next of kin was not 
allowed to recover on an insurance policy 
that was contingent on her surviving her 
husband. °! 

In California under their statute such a 
presumption does arise resulting from 
strength, age orsex.°? These presumptions 
as to survivorship are recognized by the civil 
law, and though they are not received in 
Florida, yet it was there held, that where a 
calamity common to all, consists of a series of 
successive events, which are likely to produce 
death upon the several victims according to 
the degree of exposure to it, the difference of 
age, sex and health becomes a matter of evi- 


' dence, and may be relied upon as such in 


considering the question of survivorship. °? 


56 John Hancock, ete., Co. v. Moore, 34 Mich. 41; 
Lancaster v. Washington, etc., Co., 62 Mo. 121. 

57 Cox y. Ellsworth, 18 Neb. 664; In re Ketcham’s 
Est., 5N. Y. Supp. 566; Jn re Sullivan, 4.N. Y. Supp. 
59; Jn re Ackerman, 2 Redf. Sur. 521; Miller v. Beats, 
3 Serg. & R. 490; Hoskins v. Lindsay, 1 Del. Co. R. 
249; Holmes v. Johnson, 42 Pa. St. 159; Straub v. 
Grand Lodge, 158 N. Y. Supy® 729; Whiting v. Nichel, 
46 Il], 230; Stockbridge vy. Stockbridge, 145 Mass. 517. 

53 Learned vy. Corley, 43 Miss. 687; Geny v. Post, 13 
How. Pr. 113; University v. Harrison, 90 N. Car. 385; 
Gibbes y. Vincent, 11 Rieh. Law, 323. 

59 Smith v. Smith, 49 Ala. 156; Hitz v. Algreen, 170 
Ill. 60; Zn re Boerum St., 173 N. Y. Supp. 321; Fran- 
cis v. Francis, 180 Pa. St. 544; Garwood vy. Hastings, 
38 Cal. 216. 

® Russell vy. Hallett, 23 Kan. 276; Balder v. Mid- 
deke, 92 Ill. App. 227; Schaub v. Griffen, 84 Md. 557; 
Johnson v. Merither, 80 Me. 111: U. 8. Casualty Co.v. 
Kacer, 169 Mo. 301; Southwell v. Gray, 72 N. Y. Supp. 
342. 

61 Fuller v. Linzel, 135 Mass. 468. 

62 HTollister v. Cordera, 18 Pac. Rep. 855. 

63 Smith v. Croom, 7 Fla. 81. 
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Though there is some conflict of authority as 
to whether the law presumes the simultaneous 
deaths of all who perish in a common calamity, 
yet the cases all agree that where property 
rights are involved, the burden of proving 
survivorship is on him who seeks to establish 
it.°* Any fact or circumstance, which leads 
the mind to the conclusion that one of two 
persons lived the longer, will be sufficient in 
the absence of stronger proof to the contrary 
to establish survivorship. Where a man killed 
his wife and then himself, between eleven 
and twelve o’clock a. m., testimony that 
the wife was warm at six o’clock, and 
that there were leaves and grass in her 
hands, as though she had struggled in 
dying, was held to be proof that she 
was the survivor.°° A woman and her two 
grand children were lost in a wreck. The 
children were seen alive fifteen minutes after 
she had disappeared. Her body was afterwards 
found, but their’s never were. These facts 
were considered to justify the conclusion that 
the children survived their grandmother.®* A 
boiler explosion caused a steamer to sink 
within half an hour thereafter. A woman on 
the boat was seen and heard to call loudly to 
her husband immediately after the explosion. 
No reply was heard from him, nor was he 
ever seen afterwards. It was held that 
though the evidence was slight, yet it was 
sufficient to show that the wife survived her 
husband.** The testator, his son, his son’s 
wife and three children perished in a fire, 
which destroyed the house. From the ar- 
rangements of the house, and from the facts, 
which tended to locate the origin of the fire, 
the court held that the testator died first, and 
that the son died before his wife or any of 
his children. ®§ 


St. Louis. S. S. MERRILL. 


64 Johnson vy. Merither, 80 Me. 111; U. S. Casualty 
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6 Broome v. Duncan, 29 So. Rep. 394. 

66 Stinde v. Ridgway, 55 How. Pr. 301. 

67 Pell vy. Ball, 1 Cheves Eq. 99. 

68 Inve Ehle’s Estate, 73 Wis. 445. 





ACCIDENT INSURANCE—EVIDENCE OF ACCI- 
DENT—CORONER’S VERDICT. 





ZETNA LIFE INS. CO. v. MILWARD. 





Court of Appeals of \Kentucky, September 30, 1904. 

Evidence in an action on an accident policy held 
sufficient, in view of the presumption against sui- 
cide, to sustain a finding that death was caused by 
accident. 

In an action on an accident policy, the verdict of 
the. coroner’s jury is not admissible on the issue of the 
cause of death. 


O’REAR. J.: This is an appeal from a judg- 
ment for $5,000 in favor of the appellee (plaintiff 
below), as the designated beneficiary in a policy 
insuring her husband, Charles 8. Milward, 
against acci‘ental death. ‘The defense, as made 
by the answer, consists of a denial that the 
death ws the result of an accident. and a claim 
thatit was due to suicide. The p:incipal points 
of complaint presented on this appeal are that 
the verdict was unauthorized by the evidence, 
that the petition was insuflicient. and that compe- 
tent evidence on appellant’s behalf was rejected 
by the trial court. 

The in-ured was found dead from the effects 
of a pistol shot wound inthe head. His body, 
partiaily disrobed as be had slept, was discov- 
ered tying in a small poreh or entry, which was 
partially inclosed, at the rear of his residence. 
By his side were two pistols, both loaded, but in 
one a discharged cariridge. The shot entered 
his head on the left side. behind the ear, and 
passed through in nearly a straight line. The 
two pistols were lying rather to his right side. 
He was right handed. His domestic relations 
were apparently pleasant, being happily mar- 
ried. He had also two young children. H is 
health was good. Hismerecantile business was 
prospering sati-factorily. He was about 34 
years old, and a man of good habits and charac- 
ter. The shot which killed him was fired about 
dawn November 21,1900. It was heard by but 
one person, who testifies in the record. The 
tragedy was unseen by any witness in the case. 
Appellee, widow of deceased, and her two in- 
fants slept in an upstairs room, but were not 
aroused by theshot. There were no other evi- 
dences of violence, nor of the presence of 
another person at the scene of the killing. The 
back yard, where it occurred, had walks leading 
to it which were paved, and would not for that 
reason have shown tracks. One of the pistols 
probably belonged to deceased, or had recently 
been in his possession. It wasa nickel-plated 
Iver Johnson revolver. The other a blued steel 
barrel pistol, was not identified as to its owner- 
ship. It was from the latter the fatal shot was 
fired. There was some evidence that the insured 
wasaman of intense application to business, 
was of a neryous temperament; that he had a 
year or so previous to his death consulted a phy- 
sician, who advised him to take a rest on account 
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of nervous exhaustion or depression, and that be 
took a vacation of two or three weeks in the 
Northwest. After his return the physician 
found him restored to health, and quit treating 
him. A few dcys before his death deceased com- 
plained of painin the back of his head. 
Appellant argues that the verdict is flagrantly 
against the evidence because, itis contended. the 
evidence, of which the fo:egoing is a fair epi- 
tome, shows clearly that the death was suicide; 
or, in any other view of it, it fails to show that 
the death was caused by accidental mexns. and 
therefor: there was a failure of proof on behalf of 
the plaintiff. As indicated, the evidence is 
wholly circumstantial. It may none the less 
point as unerringly o acorrect conclusion as if 
detailed by eyewitnesses. It will not do to say 
that in such case the jury is required to 
‘‘ouess’’ the cause. It is unlike when the cir- 
cumstances do not show the cause of the oceur- 
rence, as in Louisville Gas Co. v. Kaufman. 48 §S. 
W. Rep. 434, 20 Ky. Law Rep. 1069, and Hurt v. 
Louisville & N. R. Co., 76S. W. Rep. 502, 25 Ky. 
Law Rep. 759. The nature of the wound shows 
conclusively that the cause of the death was both 
violent and external. The date of the ocrurrence 
is within the duration of the policy of insurance. 
The only remaining question was, whether it 
was accidental in the meaning of the contract. 
Aside from legal presumptions. about which the 
jury were not instructed in this case, though they 
may properly have been, we are unable to say 
from tbe evidence that the verdict is not true. 
It is reasonably clear, at least most probable, that 
if decedent tad a pistol at all, it was the one, and 
so far as the record shows the only one, to 
which he had acces-—the nickel-plated revolver— 
from which the fatal shot was not fired. That it 
was not fired by him is indicated by the pl«ce of 
the wound. its entry being on the opposite side of 
the head from that which would have been the 
most ea-iest and most natural if suicide had been 
done. Absence of scorching of the hair and of 
powder burn in sufficient quantity also negative 
the theory that aright handed man had placed 
the muzzle of the pistol where it must have been 
done if done by decedent to have inflicted that 
shot. That the pistols were found on the right 
side of the body seems to refute the theory that 
decedent, contrary to his habit and instinct of 
using his right hand, used his left in this act. 
The instantaneous effect of such a wound is to 
produce paralysis of the volition. Death was 
immediate, in so far as the ability to dispose of 
anything in his hand was concerned. The sur- 
rounding circumstances are not in harmony with 
the view that the insured took his own life. 
They tend to show that the act was not the 
probable course of a sane person who was bent 
upon destroying his life. There was no hint in 
the evidence of any symptom of insanity. Cir- 
cumstantial evidences tells the story of a past 
transaction by the similitude between the things 
shown to have been done and what, in the ex- 





perience of mankind, has been found to be gen- 
erally the cause or result of similar occurren- 
ces. From these the mind deduces the most 
probable cause of the occurrence in question. 
The result of this process of reasoning has been 
found to be so unvarying as to justify its adoption 
asarule of evidence. Te jury were authorized 
to apply tothe facts detailed their knowledge 
of human nature, and.to indulge, in aid of deduc- 
tion predicated upon the established facts, those 
presumptions which commen experience has 
established, and which therefore the law allows. 
The love of life is instinctive; self-preservation 
is its first, as itis its strongest law. In the ab- 
sence of mental derangement, of any known fact 
calculated to unseat the judgment and to over- 
come the love of life, the inquiring mind natur- 
ally and properly looks for other causes of the 
deed when death by violence occurs. When all 
the facts are inconsistent with the theory of sui- 
cide, except simply that of the dead body in the 
presence of its instrument, it would be unnatural 
and illogical to confine the inquiry to that inci- 
dent, and declare the death suicide. The act of 
suicide is not only unnatural, but is highly im- 
moral and criminal. The presumption of law is 
against it,so isthe presumption of fact. The jury 
ought to have given place to that presumption in 
determining what, in the light of the evidence, 
was the cause of the death. By this nrocess they 
were warranted, under the evidence in this case, 
in saying that the death was not suicide. 

Nor does the law presume that murder or 
other crime was committed. There was not 
enough evidence probably to say that murder 
was done. Still, the inquiry had led the jury to 
logically say that the death was from a cause vio- 
lent and external, and not purposely self-in- 
flicted. Such a wound, not having been inflicted 
with suicidal intent, was necessarily done by the 
decedent unintentionally, or, as the evidence in- 
dicated to be more likely, was done by some one 
else. As the presumption is also against crime, 
in the absence of evidence of the fact, the jury 
was not authorized to say that the wound was 
purposely inflicted by another. The conclusion 
from this state of the record inevitably follows 
that decedent came to his death by an uninten- 
tional—that is. an accidental—shot fired either 
by himself, or by some other person unknown to 
the jury. Nor does it matter, so far as the lia- 
bility of appellant is concerned, which it was. 
In either event it was an accidental death, within 
the meaning of the policy of insurance. 

On the morning of the death of the insured, 
the coroner of Fayette county impaneled a jury 
to inquire into its cause. Evidence was heard, 
and the premises examined by the jury, five of 
whom signed and returned a verdict that the 
body examined by them was that of Charles S. 
Milward, who came to his death from a pistol 
shot wound through the brain, the pistol being 
fired by hisown hand. One of the jury refused 
to join inthe verdict. Appellant offered the 
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record of the coroner's inquest as evidence on its 
behalf in this trial. It was rejected by the trial 
court, of which appellant complains. 

We are of opinion that the record and the find- 
ing of the coroner’s jury were irrelevant as evi- 
dence. While tbe coroner’s inquest is a public 
function, made on behalf of the state, and while 
a record of itis required to be made and kept, 
itcannot, on any well grounded principle of 
American common law, become evidence in 
another inquiry or suit as to the cause of the 
death investigated. The business of. this 
tribunal is by statute to collect promptly the 
facts concerning deaths which the coroner has 
reason to believe were the result of crime. Like 
the grand jury, it projects un cx parte investiga- 
tion of supposed or alleged crime resulting in 
homicide, for the purpose of aiding in the ad- 
ininistration of the criminal laws of the state. 
The accused is neither represented, nor has tbe 
right to be, at the inquiry. For even better 
reasons, other persons who have property inter- 
ests dependent upon the cause of the ceath would 
not be allowed to participate in the hearing 
before the corone:’s jury, with a view to estab- 
lishing rights by the verdict. That tribunal is 
unprovided with much of the necessary machin- 
ery for conducting such inquiries. It would, it 
seems tous, be abhorrent to the principles of the 
common law, as administered in this country, 
that one not so represented should be bound by 
the finding of the coroner’s jury, his rights con- 
cluded without a trial at which he could be 
heard—a trial ‘‘behind his back,*’ as has been 
said, If such verdict be admisrible as evidence, 
it follows from its very nature that it might alone 
constitute proof of the main fact, and of every 
essential fact in issue. It might, forexample, not 
only show the fact of death by violent and exter- 
nal means withina date covered by the policy, 
but find also that it was accidental or was not 
accidental. In either event, a property right of 
one or the other of the litigants would be deter- 
mined by a proceeding of which no notice was 
given to him, upon testimony not preserved, and 
may be wholly incompetent or insuftic:ent, and 
without an opporiunity to cross-examine the 
witnesses whose oaths established it. Thus ne 
would be deprived of his property without ‘ta 
day in court,’ for the first verdict might be 
enough, if the only evidence offered or ob- 
tainable, and the second one would be merely 
a formal ratification. If the verdict of the coro- 
ner’s jury is not binding upon the world 
as a proceeding in rem, it could not be ad- 
mitted as evidence on any other gruund. It 
night be proof of the fact of the death of the 
person examined, and of the identity of the budy. 
Further than that we are not prepared to admit 
it. In England the cvuroner is not only a judicial 
officer, as well as ministerial, but his court is a 
court of record. His jurisdiction there extended 
far beyond the possibilities here. The importance 
and use of that court may have justified its rank 





in England, and their accrediting its judgments 
as those of courts of record in proceedings in rem 
are usually accorded. Anciently when the goods 
of asuicide passed to the crown, and when the 
property of one attuinted escheated to the ‘ord, 
and when death resulted from misfortune or neg- 
ligence (until the statute of 10 Vict. 62), the 
deodand was forfeited to the township torthe use 
of the king’s almoner, the coroner’s verdict and 
the escheator’s inquest were treated as judicial 
findings in rem and were conclusive evidence as 
such, although they later came, mainly through 
the intervention of Lord Hale, to be admitted as 
rebuttable evidence only. Starkie, Ey. 289, 404. 
Our system of inquests was not designed for such 
purpose. Neither the ancient prerogatives of 
these functionaries, nor the presumptions at:end- 
ant upon their findings, can have a place in our 
jurisprudence. 

Able counsel present the argument in behalf of 
the admissibility of thi- evidence with much 
earnestness, and have cited a number of cases 
from other jurisdictions in support of their con- 
tention. In/#tna Life Ins. Co, v. Kaiser, 74 S. 
W. Rep. 203,24 Ky Law Rep. 2454, in disposing 
of an offer to introduce the coroner’s inquest as 
evidence on the trial against the insurance com- 
pany on the policy, the court said: ‘*We are 
clearly of opinion that this was incompetent, and 
was properly rejected.*’ As that opinion did not 
cite or discuss the authorities, it is assumed in 
argument that it was adopted not after mature 
consideration of the question. The leading case 
in America of tbe class relied on by appellant is 
United States Life Ins. Co. v. Vocke, 129 Ill. 557, 
22 N. E. Rep. 467,6 L. R. A. 65. In that case 
the coroner’s jury had found that the insured had 
come to his death by a pistol shot fired by his 
own hand, while laboring under a fit of tempor- 
ary insanity. Although a copy of the inquest 
was furnished to the insurance company by the 
beneficiary in the proof of death, the court elec- 
ted toignore that fact, and proceeded to a dis- 
cussion and decision of the more difficult propo- 
sition, whether the inquest was not competent as 
original evidence of the manner in which the as- 
sured had died. The opinion cites a number of 
English cases and text-writers and English stat- 
utes concerning the jurisdiction of the coroner, 
and the effect of the verdicts rendered in his 
court. It was declared that this ancient office 
was judicial as wellas ministerial, and so recog- 
nized by parliamentary acts, from which it was 
said the Illinois statute creating the office was 
not substantially different. From the similarity 
of the statutes, which tie court held to be but de- 
claratory of the common law, it was decided to 
apply the English doctrine as to the 1 ature of 
the inquest. People vy. Devine, 44 ( al. 452, is the 
only Americanauthori y discussed in the opinion 
as tending to support its conclusions. The ques- 
tion in Devine’s case was whether the evidence 
of a witness given before the coroner could be 
used to contradict the same witness when testi- 
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fying about the same transaction in a trial court. 
The California court admitted the impeaching 
evidence on the ground that under their svatute 
the coroner’s court was a judicial tribunal, 
whose records were to be treated as other judic- 
ial records. In alater case in California (Wal- 
ther v. Mutual Life Ins. Co., 65 Cal, 417, 4 Pac. 
tep. 413), accompanying the proofs of death, and 
being a part thereof, was a copy of the coroner’s 
inquest. hese papers were all introduced by 
the plaintift, but the wrial court refused tovon- 
sider the inquest as evidence. Upon the author- 
ity of Insurance Co. vy. Newton, 22 Wall. 32, 22 
L. Ed. 793, thataction was reversed. It does not 
3eenr to have beenregarded by the California su- 
preme court that the inquest was competent 
otherwise than as an admission against interest 
made by the plaintiff. Nor was People v. De- 
vine, alluded to in that opinion. Insurance Co. 
vy. Newton, 22 Wall. 32, 22 L. Ed. 7938, discusses 
the admissibility of the inquest only whenit was 
made part of the proof ot death by the complain- 
ant. The court held thatit then became a ma- 
terial statement by the plaintiff, as an admission 
against his interes., and was relevant on, vehalf 
ot the defendanton that ground. This was tol- 
lowed in Insurance Co. v. Higginbothan, 95 U. 
3S. 390, 24 L. Ed. 499. In Metzradt v. Modern 
Brotherhood, 112 Lowa, 522, 84N. W. Rep. 493, 
the issue was whether the insured had died a 
suicide. As to the admissibility of the verdict of 
the ceroner’s jury andits effect, the court said: 
Plaintiff's counsel'do not question its admissi- 
bility, and, in view ot the purpose of the inquest, 
andthe manner in which it was required to be 
conducted, we thinkitis competent evidence in 
such an issueas this.’ Its effect was declared 
on au.hority of Greenleaf on Evidence, .556, and 
Insurance Company v. Kielgast, (Vocke) supra, 
to be not conclusive. In Knights of Honor v. 
Fletcher, 78 Miss. 377, 2850. Kep. 872, 29 So. Kep. 
523, also cited by appellant, the rules uf the or- 
der required, asa condition precedent to the right 
of recovery, thatin case of sudden death the cer- 
tificate of the coroner would be invartbly requir- 
ed. The proofof death was furnished, as requir- 
ed, including the coroner’s inquest. The court 
decided that on that ground, as well as inde- 
pendent of it, the inquest was competent evi- 
dence; citing, without comment, United States 
Life Ins. Co. v. Vocke, snpra; Walther v. Mut. 
Life Ins. Co., supra; and Insurance Co. v. Hig- 
ginbotham, supra, with Fein v. Covenant Mut. 
Ben. Ass'n, 60 Ill. App. 274, as tue authority for 
the conciusion. Eliminating the cases used in 
the foreguing citations which turned upon the 
peculiar phraseviogy of local statutes, or were 
bottomed on other principles, as Insurance Co.v. 
Newton, 22 Wall. 32,22 L. Ed. 793, and the Hig- 
vinbotham case, 95 U. 8. 380,24 L. Ed. 499, we 
tind the Vocke case, 129 Ill. 557, 22 N. E. Rep. 
167, 6 L. R, A. 65, the origin, apparently, of the 
doctrine in this country for the principles for 
which appellant contends. The Supreme Court 





of Colorado. in Germania Ins. Co. v Ross-Lewin, 
24 Colo. 43, 51 Pac. Rep. 488, 65 Am. St. Rep. 215, 
holds to the contrary doctrine—that which is ap- 
plied in this state. The Vocke case, supra. Pyle 
v. Pyle, 158 Tl. 289, 41 N. E. Rep. 999, follow- 
ing it, and the California case rested upon it, are 
analyzed and rejected. As showing the impvlicy 
of the old English rule if attempted to be applied 
to insurance cases, when suicide was a control- 
ling question, that court reasoned thus: ‘In 
case of death under suspicious circumstances, or 
resulting from accident, the rule permitting in- 
quisitions to be used in evidence would result in 
a race and scramble to secure a favorable cor- 
oner’s verdict, that would influence, and perhaps 
control, in case suit should be instituted against 
life insurance companies upon policies of insur- 
ance, and in case of accidents occurring as the 
result of negligence on the part of corporations 
operating railways, street car lies, mining for 
coal, the. precious metals, etc. Law-writers of 
late have frequently animadverted upon the 
carelessness with with such inquests are 
frequently conducted. and to allow inquisi- 
tions to be used in a suit between private 
parties upon a cause of action growing out of the 
death of the deceased. asin this case, would be 
to introduce an element of uncer:ainty into the 
practice which we think would be vontrary to — 
public poley, and pernicious in the extreme; and 
for these reasons we conclude, upon careful con- 
sideration, that the safer and better rule is to ex- 
clude such inquisitions.*’ Citing State v. County 
Com’rs, 54 Md. 426; Goldschmidt v. Mutual 
Life Ins. Co., 102 N. Y. 486, 7 N. E. Rep. 408., 

Pereeiving no error prejudicial to appellant 
the judgment is affirmed. with damages. 


Note.—Admissibility of the Verdict of a Coroner's 
Inquest, as Evidence in Subsequent Proceedings.— 
The court in the principal case raises for discussion 
quite a mooted question in the law of evidence, 7.e., 
the admissibility of the verdict of a coroner’s jury in 
evidence in a subsequeut proceeding, either criminal 
or civil. While the court in its opinion in the prin- 
cipal case cites and examines quite exhaustively, 
the comparatively few cases that have been decided 
on this interestingfquestion, nevertheless, it may not 
be regarded as unprofitable to examine a little more 
critically the cases on a point of law at onee interest- 
ing-and important. 

In Subsequent Criminal Proceedings. — Without 
dwelling on the eflicacy of any other reason for show- 
ing the complete inadmissibility of a coroner’s ver- 
dict or the evidence on which it it was reached, in a 
criminal proceeding, it is only necessary to call 
attention to the fact that in that proceeding, the ae- 
cused does not meet his witnesses face to face neither 
does he have the advantage of cross-examination. 
The following authorities support this contention: 
Ritter v. People, 130 Il]. 255, 22 N. E. Rep. 605; State 
v. Row, 81 Lowa, 188, 46 N. W. Rep. 872; State v. 
Commissioners, 54 Md. 426; Commonwealth v. Ryan, 
184 Mass. 223; People v. Coughlin, 67 Mich. 466; 
Crisfield v. Perine, 15 Hun(N. Y.), 200; Wheeler v. 


. State, 34 Ohio St. 394; State v. Turner, Wright (Ohio), 


21; Whitehurst v. Commonwealth, 79 Va. 506. 
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In some jurisdictions where a witness is deceased, 
his testimony before a coroner’s jury is admissible if 
the defendant was present. Sylvester v. State, 71 
Ala. 17; Brown v. State, 71 Ind. 470; State v. Terry, 
23 S. Car. 603; People v. White, 22 Wend. (N. Y.) 167; 
Reg. v Plummer, 1 Car. & K. 600, 47 Eng. C. L. 660; 
State v. Grady, 83 N. Car. 643; Smalls v. State, 101 Ga. 
570,288. E. Rep. 981, 40 L. R. A. 369. In Missouri the 
contrary doctrine is announced, at least, as to all 
testimony except that of the defendant himself. State 
v. Mullins, 101 Mo. 514, 14 8S. W. Rep. 625. In this 
ease it is held that the evidence of a defendant given 
at a coroner’s inquest, reduced to writing and signed 
by Lim iscompetent evidence on the trial provided 
he testified without compulsion. 

In Subsequent Civil Proceedings.—In civil pro- 
ceedings the courts are now at variance as tothe 
wisdom or policy of admitting the verdict of the coro- 
ner’s jury to prove any material fact. Many authori- 
ties hold such evidence admissible to prove the man- 
ner of death. Grand Lodge y. Wieting, 168 Ill. 408, 
48 N. E. Rep. 59; Pyle v. Pyle, 158 Ill. 289, 41 N. E. 
Rep. 999; Railroad Co. v. McGrath, 115 Ill. 172; Metz- 
radt v. Brotherhood, 112 Lowa, 522; Supreme Lodge 
vy. Fletcher, 75 Miss. 377. But the decided tendency 
and weight of authority is opposed to the admission 
of such evidence in any form or for any purpose, 
since the proceeding is not strictly a judicial one. 
Memphis, ete., R. R. v. Womack, 84 Ala, 149; Ger- 
mania Life Insurance Co. v. Lewin, 24 Colo. 43, 51 
Pac. Rep. 488, 65 Am. St. Rep. 215; Union Central 
Life Insurance Co. v. Hollowell, 14 Ind. App. 611, 48 
N. E. Rep. 277; Goldschmidt vy. Insurance Company, 
102 N. Y. 486; Cox v. Reyal Tribe of Joseph, 42 Oreg. 
365, 71 Pac. Rep. 73; Texas, ete., Insurance Co. v. 
Brown, 2 Posey, Unrep. Cas. (Tex.) 160. In the case 
of Cox v. Royal Tribe of Joseph, the court reviews 
the foundations of the only argument which will sup- 
port the admissibility of such evidence, 7. é., that the 
inquisition by the coroner is made by a public officer. 
The court said: ‘*The leading case is, perhaps, Insur- 
ance Company v. Vocke, 129 Ill. 557, which bases the 
rule, not upon the ground that the coroner acts ina 
judicial capacity, but for the reason that the inquisi- 
tion is made by a publie officer, acting under the 
sanction of an official oath, in the discharge of a pub- 
lic duty enjoined upon him and returned to and filed 
in the office of the clerk of the circuit court, as re- 
quired by law. * * * However, it seems to usthat 
that case and those that follow it proceed upon an 
errvneous principle. Such a document, before it can 
be admissible under any of the older authorities, 
must be judicial in character, and we cannot think 
that the mere fact that it is required to be returned 
to and filed with the clerk ofa court of record endows 
it with that vitality. Mr. 
judicial documents are: judgments, decrees, and ver- 
dicts, and (2) inquisitions, depositions, and examina- 
tions taken in the course ofa judicial proceeding. A 
third includes writs, warrants, pleadings, cte. Of 
inquisitions he then says, ‘such inquests as are of a 
public nature, and taken under competent authority, 
to ascertain a matter of public interest, are, upon 
principles already announced, admissible in evidenée 
against all the world. They are very analogous to 
adjudications in rem, being made on behalf of the 
public. No one is properly astranger to them, and 
all who can be affected by them usually have the 
power of contesting them.’ Starkie, Ev. (10th Ed.) 
*3616, 403, 404. We have seer that when suicide was 
involved it was susceptible to traverse under the 


Starkie’s classification of . 





English system in the court of the king’s bench, and 
had legitimate sanction of a judicial proceeding in 
every stage of its progress and development; and 
Greenleaf does not announce a different doctrine. 
Now, it cannot be said that a coroner’s inquest under 
our system has the sanction or istaken in the course 
ofany judicial proceeding; much less that it is of 
judicial impress. ‘The verdict of the jury, if no crime 
is found to have been committed, is merely returned 
into a court of record, with no power of revision or 
approval. Ifacrime has been committed, and a per- 
son is charged therewith, the verdict serves as an in- 
formation, upon which a magistrate may issue a war- 
rant of arrest, and examine him touching the charge, 
but the inquisition has no probative value in that 
proceeding even, so that it is wholly extrajudicial, 
and within itself, is void of all the essential qualities, 
that go to make it independent evidence of homicide, 
self-inflicted.” 


BOOK REVIEWS. 
FEDERAL STATUTES, ANNOTATED, VOL. 4. 

The fourth volume of the excellent compilation of 
federal statutes which we have taken as the subject 
of this review, has just come from the press and gives 
evidence of being uniform in excellence with the pre- 
vious volumes. This new volume opens with the 
subject of ‘Judgments’ and closes with that of 
‘““Militia.”” The annotations are particularly good in 
this volume, especially on the ‘‘ Jurisdiction of Fed- 
eral Courts,”? which commences with page 266 under 
Act of March 3, 1875, determining the jurisdiction of 
Circuit Courts of the United«States, and to regulate 
the removal of causes from state courts, and for other 
purposes. The typography and general mechanical 
execution of the work is above criticism. Published 
by Edward Thompson Company, New York. 


VANCE ON INSURANCE. 

No better idea of the general subject of life insur- 
ance in al) its branches would-be so easily at- 
tained than by simply reading through the delightful 
text of that new handbook on the subject of Insurance 
by William Reynolds Vance, professor of law in the 
George Washington University. 

The origin and design of the present treatise is well 
stated by the author himself. as follows: **This work, 
elaborated from the author’s lecture notes as they 
were experimentally developed through several 
years spent in teaching the law of insurance in Wash- 
ington and Lee University, is designed primarily for 
the student, although it is hoped that it may be found 
useful to the practitioner as well, and possibly con- 
tribute something, however little, toward the needed 
crystallization of this branch of the law from its pres- 
ent amorphous condition. The principal ebject of 
the treatise is to give a consistent statement of log- 
ically developed principles that underlie all contracts 
of insurance—erratie doctrines and eeccentrie decis- 
ions being relegated to the foot-notes so far as fair- 
ness would permit.” 

+ The style of this volume is delightfully readable, 
and nothing could more attract the student to this 
branch of the law than the clear, simple, charming 
style in which it is written. 

Printed in one volume of 683 pages and published 
by the West Publishing Co., St. Paul, Minn. 
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CURRENT LAW, VOLS. I. AND IL. 

We have often expressed our opinion that the pro- 
fession was surfeited with the great mass of cheap re- 
ports, digests and encylopedias of law which have 
appeared from time to time and which have been 
multiplying te such an alarming degree cf recent 
years; and that the appearance of any other works on 
this line was not only a waste of time and energy but 
also an imposition upon the profession. The twoen- 
cyclopedias already in use by the profession leave 
nothing to be desired in that direction, and the 
American Digest, whose system of legal subdivision 
has become the type and pattern as to classification 
of every prominent digest in the United States, seems 
to have reached the highest point of excellence in the 
preparation of lega) digests. 

With these convictions it is impossible for us to 
view with favor that new and distinctly original work, 
entitled Current Law, copies of which have just 
reached our desk. Despite its many excellent fea- 
tures of arrangement and annotation, it is a sufficient 
answer to say that the field sought to be occupied is 
preempted by works that cover entirely every phase 
and advantage apparent in this new work. 

We have already intimated that there are many 
points of apparent improvement in this new work 
over other attempts in the same direction, but the 
main improvements consist in the ingenious and 
successful attempt to combine the digest and the en- 
eyclopedia in the same word. This the American 
Digest does under a classification all lawyers under- 
stand. ‘Tocompel the practitioner to learn a new ar- 
rangement of legal classification is not demanded by 
any crying or obvious need of professional practice. 

Current Law is the result of a cross between adigest 
and anencyclopedia, according to the statement of 
the publishers, who say in part: ‘‘Current Law justly 
claims to present the most exhaustive treatment of 
current case law. This arises from the novel method 
pursued in its preparation. Each particular topic is 
constructed by itself, the editor occupying a position 
exactly similar to that of a lawyer and his brief. 
Aroundeaeh principle of law is thus gathered the 
cases to which that principle has been applied. The 
work follows the text-book or encyclopedia style. 
Thus the principles of law [in their relation to each 
other are presented in a clear. readable text. The 
facts of the case, in so far as they are applicable to the 
principle involved, are {then subordinated by being 
placed ina foot-note. Where there are several cases 
turning upon the same prineiple, the facts differen- 
tiating the same are stated fully and concisely with 
no unnecessary repetition.” 

This statement of the publishers is not an extrava- 
gant claim for their new undertaking, as it evidently 
represents the expenditure of a tremendous amount 
of labor and an accurate exercise of the editor’s in- 
ventive genius. If it were not for the) fact that 
other works covering eompletely and even more ac- 
ceptably the same field which this new undertaking 
seeks to occupy, we would commend it most highly 
to the profession, but under existing circumstances 
we conscientiously believe that a new digest or 
encyclopedic classification of the law would only re- 
sult inthe confusion of the practitioner. 

Published by Keefe-Davidson Company, St. Paul, 
Minn. 

BODINGTON’S FRENCH LAW OF EVIDENCE. 

A very interesting volume has come under our 

notice for review which treatsof the subject of evi- 








dence as the same is understood in France and carried 
out in French practice. The author of the work is 
Oliver E. Bodington, B. A., of the Inner Temple, Bar- 
rister-at- Law. Mr. Boddington is also a licencie En 
Droit de V Universite de Paris. 

This author gives his own reason for publishing 
awork at this time in the following language: 
This work has been prompted by the difficulty actu- 
ally experienced by the author in the conduct of in- 
ternational litigation in moulding evidence procured 
from England or America into such shape as to 
make it admissible in a French court—a difficulty 
arising chiefly from the natural unfamiliarity of the 
Anglo-Saxon practitioner with rules of evidence so 
very dissimilar from those to which he is accustomed. 

An interesting point of comparison between the 
English and French systems of evidence is in their 
attitude on the question of relevance. On this point 
the author says: *‘Under the head of Relevancy, we 
shall search the Codes 1n vain for a provision exclud- 
ing ‘hearsay’ or ‘opinion,’ or evidence as to character. 
At most we shall discover an arcticle of the code of 
procedure (Art. 253) providing as acondition of an 
inquiry by witnesses (enquete) that the facts to be 
proved shall be relevant. But the spectacle of coun- 
sel wrangling over the relevancy of particular docu- 
ments or the admissibilityjof a particular question to a 
witness, and obtaining there and then the ruling of 
the judge, is one which is rarely, if ever, witnessed in 
a French court. The documents put in are such as 
counsel consider will help his client’s case. Wit- 
nesses in civil (as distinguished from criminal) causes 
give their testimony in chambers, not in open court, 
under a special procedure known as enquete con- 
ducted before ajudge especially appointed for the 
purpose sitting inchambers. Their evidence comes 
before the court in written form only. Witnesses giv- 
ing their testimony under enquete are expected to 
parler @abondance, that is, to narrate uninterrupt- 
edly the circumstances to which their evidence re- 
lates. In this narrative personal knowledge is inter- 
mingled with hearsay and opinon; judge and counsel 
intervene only forthe purpose of eliciting informa- 
tion on particular points. The elaborate machinery 
of examination-in-chief, cross-examination and re- 
examination is unknown. All the evidence, whether 
originally oral or documentary, goes before the bench 
of judges in documentary form only, and jit is for them 
to sort out the wheat frem the chaff and form their 
opinion upon the facts which they consider relevant 
and proved. Many English practitioners may con-. 
sider that in many of the above particulars the French 
system has advantages over our own; it certainly 
effects a considerable economy of time and expense of 
the court; and it may be doubted whether on the whole 
the economy so realized involves any suostantial 
detriment to the rights of litigants or the ends of jus- 
tice.” 

The enquete is a very interesting part of the French 


procedure in regard to the introduction of oral 
testimony. Onthis point our author says: “It has 


been seen that oral evidence in France can only be 
introduced by a special proceeding known as enquete‘ 
conducted by a judge specially appointed for the pur- 
pose. It may bestated, therefore, with sufficient ap - 
proaeh to accuracy, that all oral evidence for use ina 
French court is taken, as would be said in England, 
on commission. A treatise on the law of evidence, 
addressed to English readers, could scarcely be con- 
sidered complete without some explanation of this 
method of proof, although it belongs more strictly to 
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the law of procedure than tothat of evidence. An 
enquete, or inquiry by witnesses, may be ordered on 
the application of a party to the action, or by the 
judge proprio motu. As the object ofthe enquete is 
to get in oral testimony only, it is needless to say that 
it will only be permitted in cases where oral testimony 
is admissible according to the rules already ex- 
plained. Three conditions are necessar: to render 
an application for an enquete adimissible: (1) That 
the facts to be proved shall be admissible, that is, 
relevant and conclusive; (2) that those facts shall be 
tenied by the party against whom it is desired to 
prove them; (3) that the facts to be proved shall be 
such as the law permits to be proved. The averment 
of facts to be proved by witnesses must be sufficiently 
categorical to permit the opponent to controvert 
them and to offer testimony in rebuttal. It has been 
held that an engvete cannot be ordered whea the facts 
to be proved are in contradiction with facts already 
proved by means of documentsin evidence. This is 
a further instance of the extent to which documen- 
tary proof outweighs eral proofin French law. The 
court (but not the judge appointed to conduct the 
enquete) has entire discretion to decide upon the 
relevancy and conelusiveness the facts to be 
roved. 


of 





BOOKS RECEIVED. 





Bender’s National Lawyers’ Diary, 1905. From Jan- 
uary 1, 1905, to February 1, 1906. Published Annu- 
ally. Albany, N. Y., Matthew Bender, Cloth. 
Price, $2.00. 

An Outline of Municipal Goyernment in the City of 
New York. By George Arthur Ingalls, B. A,, Coun- 
selor-at-Law. Albany, N. Y. Matthew Bender, 
1904. Price, 75 cents. Review will follow. 

foe Legal Tender Problem. By Perey Kinnaird of 
the Nashville Bar. Chicago, Ainsworth & Company, 
1904. Cloth, pp. 838. Review will follow. 

The United States and the States under the Constitu- 
tion. By C. Stewart Patterson. Second Edition, 
with Notes and References to Additional Authori- 
ties, by Robert P. Reeder, of the Philadelphia Bar. 
Philadelphia: T. & J. W. Johnson & Co., 1904. 
Sheep, pp. 388. Price, #4.00. Review will follow. 

Handbook of the Law of Public Corporations. By 
Henry H. Ingersoll, L.L. D. Dean of the University 
of Tennessee School of Law. St. Paul, Minn. West 
Publishing Co., 1904. Sheep, pp. 755. Price, $8.75. 
Review will follow. 





HUMOR OF THE LAW. 


“What is 


Judge (to prospective grand juryman) 
your occupation?” 

P. G. J.—“Collector for the gas company.” 

Judge—“You are excused. [t would be impossible 
for you to bring in a true bill.” 


WEEKLY DIGEST. 


Digest ef ALL the Current Opinions 
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of ALL the State and Territorial Courts of 
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1. ACCIDENT INSURANCE — Restriction in Policy.— A 
provision inan accident policy, classifying insured as 
“a cattle dealer or broker visiting yards by occupa 
tion,” which restricts him to occupancy of cars provid 
ed for passengers, held inoperative.— Richards v. Trav 
elers’ Ins. Co., S. Dak., 100 N. W. Rep. 428. 


2. ACKNOWLEDGMENT — Authority of Counsel. — A 
consul of the United States is authorized to take at. his 
consulate an acknowledgment of adeed to realty situ 
ated in,Georiga: and his certificate, under official seal, 
is evidence ‘of such acknowledgment.—Long v. Powell, 
Ga., 48S. E, Rep. 185. 

3. ACTION—Equitable Defenses. — An equitable de 
fense may be interposed in a common law action under 
the mixed system of jurisprudenee which prevails in 
Pennsylvania.—Highlands v. Philadelphia & R. R. Co., 

*a., 8 Atl. Rep. 560. 


4. ADMIRALTY—Lease of Wharf.—A lease of space at 
a wharf for.use by a vessel ata fixed annual rentis a 
lease of real estate, and not a maritime eontract, on 
whicha suit in admiralty can be maintained for the col- 
lectton of rent.—The James T. Furber, U.S. D.C., D. 
Me., 129 Fed. Rep. 808. 


5. ADULTERY—Evidence as to Amorous Disposition.— 
Proof of an adulterous or amorous disposition on the 
part of defendant in a prosecution for adultery is acir- 
cumstance tending to show guilt.—State v. Eggleston, 
Oreg.,77 Pac. Rep. 738, 

6. ANIMALS—Agister’s Lien.-Feeders of mortgaged cat- 
tle held not entitled to alien prior to the mortgage, by 
reason of the mortgagce’s failure toobject after knowl- 
edge that pasturage was being furnishea, without proof 
that he authorized the contract.— Beh v. Moore, Iowa, 
100 N. W. Rep. 502. 


7. APPEAL AND ERROR—Denying Cross Examination. 


—Where cross-examivation is denied or unduly re- 
stricted, prejudice is presum: — Resurrection Gold 
Mining Co. v. Fortune Gold Miuing Co., U. S. C. C. of 


App., Eighth Circuit, 129 Fed. Rep. 658. 

8. APPEAL AND ERROR—Finality of Determination.— 
A writ of error will not lie to an order striking a plea, 
unless there has been a final determination of the case 
in the court below.—Johnson v. Battle, Ga.,488. EB. 
Rep. 128. 

9. APPEAL AND ERROR— Insufliciency of Evidence.— 
Where a judgment was reversed for insufliciency of the 
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evidence to sustain it, the reversal is not binding on a 
second appeal; the evidence being different on the sec- 
ond trial.—Lanza vy. Le Grand Quarry Co., Iowa, 100 N. 
W. Rep. 488. 

10. APPEAL AND ERROR — Objection to Evidence.—A 
party is estopped to complain of a ruling on evidence 
made at his request.—Holmes vy. Seaman, Neb., 100 N. 
W. Rep 417. 

1l. APPEAL AND ERRoR—Review on Writ of Error.-The 
supreme court has no authority to decide whether the 
trial court erred in directing a verdict, when there is no 
special assignment of error upon such direction.— 
Dickenson y. Stults, Ga., 488. E. Rep. 173. 

12. APPEAL AND ERROR—Statement of the Evidence. 
—While it is not necessary in all cases to bring up a 
statement of allth evidence taken in the case, it is 
necessary to bring up a statement of all the evidence 
which bears upon the questions on which the petition 
for a new trial depends —Rice v. Union R. Co., R. I., 58 
Atl. Rep. 629. 

13, ATTACUMENT—Harmless Error.—In an attachment 
for the purchase money of a mule, a verdict for the de- 
fendant held demanded by the evidence, so that inaccu- 
raciesin the charge did not require the reversal of a 
judgment overruling a motion for a new trial. — 
McNabb v. Brice, Ga., 48 S. E. Rep. 199. 

14. BANKRUPTCY—Assignment of Claim.—Assignees of 
claims of creditors of a bankrupt who had come in un- 
der an asignment held not entitled to be counted in de- 
termining the number of the bankrupt’s creditors at 
the time of the filing of the involuntary bankruptcy peti- 
tion.—Leighton vy. Kennedy, U. 8. C. C. of App., First 
Circuit, 129 Fed. Rep. 737. 

15. BANKRUPTCY—Exemptions. — Court of bankruptcy 
held to have no control over an exemption after it had 
been set apart, or power to determine the rights of cred- 
itors asserting waivers against it.— Bell v. Dawson 
Grocery Co ,Ga., 488. E. Rep. 150. 

16. BANKRUPTCY—Grounds for Rehearing.—A rehear- 
ing will not be granted, on pretense of reconsidering a 
case on its merits, but forthe real purpose of reviving 
the petitioner’s right of appeal; the time for taking an 
appeal having expired. If entitled to relief for that pur- 
pose, the facts must be shown inthe petition.—Jn re 
Girard 'Glazed Kid Co , U.S. D.C.,E. D. Pa., 129 Fed. 
Rep. S41. 

17. BANKRUPTCY— Mechanic’s Lien. — Notice under 
mechanie’s lien act (P. L. 1898, p. 588) §3, served on the 
owners of a building, and the steps taken under such 
section, are not such assignments as are invalidated by 
Bankr Act, ch. 541, § 67f, nor transfers by a bankrupt to 
hinder and delay his creditors.—Febling v. Goings, N.J., 
58 Atl. Rep. 642. 

18. BANKRUPTCY — Preferences. —Under Bankr. Act 
i898, ch 541, § 57g, acreditor who had received a prefer- 
ence held not entitled to divide the entire indebtedness 
according to the notes*»y which it was evidenced, and 
apply the preference to some of them and prove the 
balance. Dunn y. Gans, U. 8. C. C. of App., Third 
Circuit, 129 Fed Rep, 750. 

19. BANKRUPTCY—Preferences.—Vayment by insolvent 
husband to wife of adebt witkin four months of bank- 
ruptey proceedings held not in violation of Bankr. Act. 
—Townes v Alexander, 8. Car., 48 8S. E. Rep. 214. 

20. BANKRUPTCY—Receiver’s Right to Make Proofs 
Under Fire Policy —Proofs of loss under a fire insurance 
policy running to a bankrupt, who had absconded, 
may lawfully be made by a receiver appointed by the 
court of bankruptcy, and expressly authorized and 
directed by the order making the appointment to make 
such proofs.—Sims v. Unior Assur. Soc., U.S. C. C., N. 
D. Ga., 129 Fed Rep. 804. 

21. BANKRUPTCY—Stay of Proceedings Against Debtor. 
—Where an alleged bankrupt gave bond and pledged 
its property to prevent an attachment ina suit brought 
within four months prior to the filing of an involuntary 
bankruptcy petition, such suit would be restrained 





pending adjudication.—Jn ve Eastern Commission & 
Importing Co ,U.S D.C ,D. Mass., 129 Fed. Rep. 847. 

22, BANKRUPTCY—Voidable Preference.—An intention 
on the partof an insolvent to give a preference is not 
indispensable to the existence of a voidable preference. 
—Western Tie & Timber Co y. Brown, U_ 8. C. C.of 
App., Eighth Circuit, 129 Fed. Rep. 728. 

23. BANKS AND BANKING—Knowledge of Misanplica- 
tion of Trust Funds.— Knowledge by president and 
cashier of trust company of fraudulent misapplication 
by executor of sum realized by mortgage held, under the 
circumstances, not imputable to the trust company.— 
Camden Safe Deposit & Trust Co. vy. Lord, N. J., 58 Atl, 
Rep. 607. 

24. BANKS AND BANKING—Refusal to Pay Check.— 
Bank held liable to depositor, on failure to pay his check 
to third party, having applied his deposit to a debt due 
the bank, for resulting damages.—Callahan y. Bank of 
Anderson, 8. Car., 45 8. E.Rep. 293. 

25 BENEFIT SOCIETIES—Right of Executrix to Sue.— 
Executrix of member of mutual benefit association 
held not entitled to maintain action to recover fund 
provided for in the by-laws of the association, payable 
on death of member.—Gould y. United Traction Em- 
ployees’ Mut. Aid Ass’n, R. 1., 58 Atl. Rep. 624. 


3. BILLSAND NOTES—Contract of Seretyship.—Joint 
maker of note other than debtor held asurety, not a 
guarantor, so that extension of credit to debtor did not 
release the surety.- Rouss v. King, 8. Car., 48S. E. Rep. 
220. 


27. BOUNDARIES — Removed Monuments Shown by 
Parol.—Where monuments called for in a conveyance 
have been lost or removed, the places where they were 
originally set may be shewn by parol.—Resurrection 
Gold Mining Co. y. Fortune Gold Mining Co , U. S.C.C. 
of App., Eighth Circuit, 129 Fed. Rep. 663. 

28. BOUNDARIES — Meandering Streams.—Where the 
government issued its patent to a settler for fractional 
subdivisions abutting on a line which purported to 
meander a stream, held, that patentee will take title to 
the stream.—Johnson vy. Hurst, Idano, 77 Pac. Rep. 784. 


29. BRIDGES—Liability of County —A county held not 
liable for injuries resulting from defects in the county 
bridge, in the abSence of negligence on the part of its 
officers in failing to ascertain and remedy the same,— 
Robe v. Snohomish County, Wash.,77 Pac. Rep. §10. 


30. CARRIERS—Assault on Female Passenger.—It hav- 
ing been admitted that a brakeman, charged with as- 
saulting a female passenger, was in defendant’s em 
ploy at the time of the assault, it was error for the court 
to submit sueb question to the jury.—Garvik v. Burling- 
ton, C. R. & N. Ry. Co., lowa, 100 N. W. Rep. 498. 


31. CARRIKERS—Delivery.—In the absence of a speciai 
contract or custom, a common carrier of goods must, on 
the arrival of the goods at destination, deliver them to 
the consignee.—Burr v. Adams Exp. Co., N. J.,58 Atl. 
Rep 669. 

32. CAR IERS—Injury to Passenger on Platform.—The 
declaration for injury to a passenger on an electric 
street car by being thrown from the rear platform held 
not required to allege necessity for standing on the plat- 
form.—Brunnchow vy. Rhode Island Co., R. 1., 58 Atl. 
Rep. 656. 

48. CARRIERS—Limiting Liability on Carrying Circus. 
—A railroad co « pany beld entitled to refuse to trans- 
porta circus train, except under a special contract 
limiting the carrier’s liability to that of a private car- 
rier.—Wilson y. Atlantic Coast Line R. Co., U. 8. C C., 
N.D Ga., 129 Fed. Rep. 774. 

34. CERTIORARI—Payment of Costs.—The question of 
ultimate liability and the accounting for costs is to be 
settled when the final judgment determines which 
party is castin the suit.—Johns v. Lewis Drug Co., Ga, 
48S. E. Rep. 127. 


35. CHATTEL MORTGAGES — Foreclosure. — Unless an 
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execution issued upon foreclosure of a chattel mort- 
guage be arrested by counter affidavit, it is final process. 
—Ford vy Fargason, Ga., 45 8. E. Rep. 180. 

36. CHATTEL MORTGAGES — Necessity of Demand in 
Replevin.—A demand was not necessary to entitle a 
mortgagee of cattle to maintain replevin against de- 
fendants, claiming posse-sion under an alleged prior 
agister’s hen.—Beh v. Moore, Iowa, 100 N. W. Rep. 502. 

37. CONSTITUTIONAL LAW—Due Process of Law.—One 
who is tried in a city court on an accusation founded on 
an affidavit is not deprived of ‘due process of law” 
merely because the act creating the court fails to pro- 
vide that accusations therein shall be based upon affi- 
davits. Wright v. Davis, Ga., 45 8. E. Rep. 170. 

38. CONSTILUTIONAL Law — Intoxicating Liquors, 
‘Four Mile Law.”—Txe “four-mile law,” peohibiting the 
sale of intoxicating liquors within four miles of institu- 
tions of learning held not unconstitutional as class 
legislation —Webster vy. State, Tenn., 82S. W. Rep. 179. 

89. CONSTITL TIONAL LAW— Regulation and Licensing 
of Barbers.— Laws 1908, 27, providing for the regula- 
tion and liceasing of barbers, held not unconstitutional 
for failure to prescmbe the qualifications for barbers’ 
licenses. and in vesting the power to prescribe such 
qualifications in the boara of examiners. — State v. 
Briggs, Oreg., 77 Pac. Rep. 750 

40. CONSTITUTIONAL LAW—State Tide Lands.—Laws 
1893, p. 241, ch. 9, relative to improvement of state tide 
lands, held not to deprive any one of property without 
due process.—Scattle & L. W Waterway Co. v. Seattle 
Dock Co., Wash., 77 Pac. Rep. 845. 

41. CONSPIRACY— Wrongful! Blacklisting.—Where sev- 
eral manufacturing companies have agreed to enforce 
a rule that employees must give a six days’ notice when 
leaving the mill, such agreement is not, in the absence 
of malice, an unlawful combination or conspiracy.— 
Willis v. Muscogee Mfg. Co , Ga., 48S. E. Rep. 177. 

42 CONTRACT=—! Illegal Provisions.—Any Illegality in 
the provision of a contract for sale of stone at a certain 
price that the seller should pay to the buyer any rebate 
on freight obtained from the carrer held not to affect 
the rest of the contract.—Mimnesota Sandstone Cu. v. 
Clark, Wash., 77 Pac Rep. 803. 

43, CONTRACTS—Illegal Purpose of Borrower.—Mere 
knowledge by a lender of money that the borrower in- 
tends to use it for an illegal or immoral purpose held 
not to prevent a recovery oft the money loaned —Hines 
v. Union Savings Bank, & Trust Co., Ga., 48 8S. E. Rep. 
120. 

44. CorpyRIGHTS—Suit for Infringement —A prelimi- 
nary injunction to restrain the sale of a city directory, 
alleged to infringe complainant’s copyright, retused on 
condition of the giving of a bond and the keeping of an 
account of sales by the defendant.—Sampson & Mur- 
dock Co. v. Seaver-Radford Co., U. 8.C.C,D. Mass., 
129 Fed. Rep. 761. 

45, CONVERSION—— Expression of “Desire” in a Will. 
—f£Hxpression of “desire” in a will that the executors 
Sell the estate and distribute the proceeds held a ‘“di- 
rection” thereof, within Civ. Code, § 13838, so as to work 
an equitable conversion.—Jn re Pforr’s Estate, Cal., 77 
Pac. Rep. 825 

46 CORPORATIONS — Distribution of Assets. — Com- 
plainants in a proceeding based on their individual 
rights as stockholders in the distribution of assets of a 
corp oration held not entitled to amend bill —Edwards 
vy. National Window Glass Jobbers’ Assn.,N. J., 58 Atl. 
Rep. 527. 

47. CORPORATIONS—Right to Maintain Suit.—A foreign 
corporation held entitled to maintain suit, having ob- 
tained its certificate to do business before the trial, 
though after suit was brought.—F. E. Creelman Lumber 
Co. v. De Lisle, Mo., 828. W. Rep. 2Cé. 

48. Costs—Against Whom Taxed.—Where appellant 
in his reply brief did not disclose any matters which 
were not sufficiently presented in appellee’s opening 
argument to enable him to respond fully in his main 





argument, the costs of the reply would be taxed to ap- 
pellant.—Schoonover v. Petcina, Iowa, 100 N. W. Rep. 
490. 

49. COVENANTS—Failure of Title.—Where a plat with 
reference to which a deed was made was not ancient, a 
request to charge that few early plats were accurate, 
ete., held inapplicable.—Dubay vy. Kelly, Mich., 100 N.W. 
Rep. 677. 

50. COVENANTS— Measure of Damages for Breach.—In 
an action to recover for a breach of covenunt tur quiet 
enjoyment ina deed given,in an exchange of land, the 
measure of damages is the value of the property to 
which plaintiff was entitled.—Holmes vy. Seaman, Neb., 
100 N. W. Rep. 417. 

51. CRIMINAL EVIDENCE—Confessions.—Confessions 
of defendants, obtained by hanging them and threaten- 
ing their lives, held not competent.—EKdmoenson y. State, 
Ark ,808. W. Rep. 203, . 

52 CRIMINAL LAW — Aiding and Abetting.—An ac- 
complice may aid and abet in the commission of acrime 
without taking physical part in the actual violence.— 
People vy. Moran, Cal., 77 Pac. Rep. 777. 

53. CRIMINAL LAW—Confessions.—Failure to cautiona 
prisoner when betore a magistrate as to incrimina ing 
statements held no bar to their admission in evidence, 
where they were voluntary.—State vy. Hand, N. J., 58 
All. Rep. 641. 

54. COMMON LAW—Law of Foreign State.—The com- 
mon law is not pr.sumed to be in force in any state or 
country where Engiish institutions have been estab- 
lished.—Banco De Sonora v_ Bankers’ Mut. Casualty 
Co., Iowa, 100 N. W. Rep. 582. 

55. CRIMINAL TRIAL—Amendment of Motion for New 
Trial.—The mere allowance of an amendment to a mo- 
tion for a new trial does not amount to an approval of 
recital of facts by the trial judge.—Williams y. State,Ga., 
48 8S. E. Rep. 149 

56. CRIMINAL TRIAL—Bill of Exceptions.—W here ob- 
jections to the introduction of written and printed ex- 
hibits are relied on on appeal, they shouldbe copied in 
full in the bill of exceptions in the places where they 
were offered and read.—Balliet v. United States, U. S.C: 
C. of App., Eighth Circuit, 129 Fed. Rep. 689. 


57. CRIMINAL TRIAL—Supplementary Statement by 
Accused.— Failure to allow accused to make a supple- 
mentary statement is not cause for new trial, though 
the state, after accused had made his statement, intro- 
duced additional evidence strengthening its case.— 
Johnson ¥. State, Ga., 48 8. E. Rep. 199. ~ 


58. DEATH—Excessive Verdict.—In an action by the 
parents of an infant for the accidental death of the in- 
fant, a verdict for $3,000 held excessive.—Barnes vy. Co- 
lumbia Lead Co., Mo.,82 8. W. Rep. 203. 


59. DEDICATION—Highways.—Mere finding of stone 
at one of thecorners of a tract of land alleged to have 
been dedicated to the public as a street held insuffi- 
cient to prove dedication.—Tofm of Mt. Vernon vy. 
Young. Iowa, 100 N. W. Rep. 694. 

60. DEPOSITARIES — County Funds.—A bank in which 
the funds of acounty were deposited held not to have 
paid the amount of the deposit, so as to relieve the bond 
given by the bank to the county from liability.—Buhrer 
v. Baldwin, Mich., 100 N. W. Rep. 468. 


61 DISMISSAL AND NoNSsUIT—Action Against Agent.— 
In suit by insurance company against agents for dam- 
ages from payment of loss and for premium that should 
have been exacted, held error not to permit dismissal as 
tothe latter claim.—Continental Ins. Co.v Clark, lowa, 
100 N. W. Rep. 524. , 

62. DivorcE—Decrees of Sister State.—Decree of dis- 
missal in divorce suit, accompanied by judgment for 
alimony, held not a final determination of the contro- 
versy.—Fred v. Fred, N. J., 58 Atl. Rep. 611. 

6%. D1voRCcE—Trial De Novo on Appeal.—An action 
for divorce is triable de novo on appeal.—Kane vy. Kane, 
Wash., 77 Pac. Rep. 842. 
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64. EJECTMENT — Admissibility of Abstract of Title.— 
In a statutory action of ejectment, the abstract of title 
attached tothe petition may be amended, so as to al- 
low the introduction of evidence to prove a conveyance 
not originally recited in the abstract.—Lee v. Houston, 
Ga., 45 8. E. Rep. 129. 

65. ELECTRICITY—Res Ipsa Loquitur.—One furnishing 
electricity to a hotel held not liable, under the doctrine 
of res ipsa loquitur, for injuries toa guest who came in 
contact with a wire.—Harter v. Colfax Electric Light & 
Power Co., lowa, 100 N. W. Rep. 508. 

66. Equity—Bonds of Dissolved Municipal Corpora- 
tion.—An owner of bonds of a dissolved municipal cor- 
poration held not chargeable with laches in respect to 
the institution of a suit against the successors of such 
corporation.—Pepin Tp. v. Sage. U.S. C.C. of App., 
Eighth Circuit, 129 Fed. Rep 657. 

67. EQuity—Specitic Performance.—Specific perform- 
ance oran accounting held not to be granted, where it 
will serve only to aid complainants in their efforts to 
avail themselves of the proceeds of a prohibited busi- 
ness.—Illingworth v. Bloemecke, N. J., &8 Atl. Rep. 566. 


68. EVIDENCE—Judicial Notice as to Swinging Storm 
Doors.—T lie court will take judicial notice that swinging 
storm doors of ordinary construction are not dangerous 
appliances, when used with ordinary care.—Dolan v. 
Callender. McAuslan & Troup. Co., R. 1., 68 Atl. Rep. 655, 


69. EVIDENCE—Laws of Foreign State.—In an actiou 
in Iowa, on a question as to the laws of Arizona, it will 
be presumed, in the absence of evidence to the con- 
trary, that the laws of such territory are like those of 
Iowa.—Banco De Sonora v. Bankers’ Mut. Casualty Co., 
Iowa, 100 N. W. Rep: 532. 

70 EVIDENCE — Physician Testifying as Expert. —A 
physician, on the stand as an expert, cannot be contra- 
dicted by asking him if a certain author is standard and 
extracts therefrom are correct.—Mitchell v. Leech, 8. 
Car., 48S. E. Rep. 290. 

71 EvVIDENCE—Trover and Conversion. — The state- 
ment of a third person in possession of property, ina 
suit for conversion, as to the grounds upon which such 
possession is retained, is competent as part of the res 
geste —McDonald v. Bayha, Minn., 100 N. W. Rep. 679. 


72 EVIDENCE—Waiver of Defense.—Whether the acts 
of an agent operate as a waiver of a defense which 
otherwise might have been made cannot be controlled 
by the opinion of the agent asa witness.—Getchell & 
Martin Lumber & Mfg. Co. v. Peterson & Sampson, Iowa, 
100 N. W. Rep. 589. 

73. EVIDENCE — Weight of Positive and Negative Tes- 
timony.—A charge that the testimony of a witness testi- 
fying positively is entitled to more weight than that of 
one who testifies negatively held ground for new trial. 
—Cowart v. State. Ga., 48 8. E. Rep. 198. 

74. EVIDENCE — Written Uontract.—All previous ver- 
bal negotiations respecting the terms of sale of certain 
machinery are merged in the subsequent written con- 
tract of sule,and are inadmissible to vary or contra- 
dict the writing.—Arnold v. Malsby, Ga.,48 8. E. Rep. 
132. 

75. EXECUTORS AND ADMINISTRATORS—Failure to Sell 
Real Estate —Executor held not liable to be surcharged 
for failing to sell real estate as directed by the will.—Jn 
re Irvine’s Estate, Pa., 58 Atl. Rep. 617. 

76. EXECUTORS AND ADMINISTRATORS—Forcign Ex- 
ecutors.—That foreign executors were appointed as ex- 
ecutors in Iowa held not to preclude their attorneys 
from suing them in equity in Iowa without first exhaust- 
ing their legal remedies.—Gates v. McClenahan, Iowa, 
100 N. W. Rep. 479. 

77. EXECUTORS AND ADMINISTRATORS — Persons En- 
titled to Attack Administrator’s Bond —A person not 
interested in the assets of an estate of a decedent can- 
not raise any queszion as to the sufficiency or legality of 
the surety on the udministrator’s bond.—Jones v. Smith, 
Ga., 48S. E. Rep. 1384. 





78. EXECUTORS AND ADMINISTRATORS — Right to Ap- 
pointment.—A nonresident, having a given interest in 
the estate of a deceased citizen of the state, may be ap- 
pointed administrator on specified conditions.—Jones 
v. Smith, Ga., 48 8. E, Rep. 134. 

79. EXEMPTIONS — Homestead.—A mortgagee held to 
have obtained a valid lien upon the mortgaged property 
which was the proceeds of a homestead, as against the 
claim of the beneficiaries of the homestead —Ford y. 
Fargason, Ga., 48S. E. Rep. 180. 

80. EXPLOSIVES —Injury to Servant.—The care requir- 
ed of persons whose business requires the use of dyna- 
mite is greater than that required with respect to the 
use of less dangerous explosives.— Lanza v. Le Grand 
Quarry Co., Iowa, 100 N. W. Rep. 488. 

81. FALSE IMPRISONMFNT— Justice of the Peace. — 
Where a justice had jurisdiction to try plaintiff for vag- 
rancy,and an ordinance declared that all vagrants 
should be deemed disorderly persons, the justice held 
not liable for false imprisonment in sentencing for vag- 
rancy because of errors in the proceedings.—Gardner 
v Couch, Mich., 100 N. W. Rep. 673. 

82, FEDERAL CouRTS—Legality of Congressional Dis- 
trict.-State legislation relating to the selection of candi- 
dates !or representatives in congress does not, because 
of its subject-matter, become a partof the federal law, 
the construction of which raises a federal question. — 
Anthony v. Burrow,U.S. C. C.,D. Kan., 129 Fed. Rep. 
783. 

83. FIRE INSURANCE — Action Against Agent for 
Wrongful Issuance.— Insurance agents held liable to 
insurer for premium they should have exacted and for 
all damages from a loss that insurer was compelled to 
pay.-— Continental Ins. Co. v. Clark, lowa, 100 N. W. Rep. 
524. 

84. Fir® INSURANCE—Additional Insurance .— Breach 
by the insured of a condition prohibiting the procure- 
ment of additional imsurance renders the policy not 
merely voidable, but void.—A. M. Todd Co. v. Farmers 
Mut. Fire Ins. Co.,Mich., 100 N. W. Rep. 442. 

85. FIRE INSURANCE—Unoccupied Building. — Provis- 
ion in a fire policy that it be void if the building be va- 
cant for 10 days held not waived because of vacancy at 
the time of insurance, or because the insurer made no 
inquiry as to vacancy.—Bartlett v. British American As- 
sur. Co., Wash.,77 Pac. Rep. 812. 

86. FIRE INSURANCE — Waiver of Proofs.— A distinct 
denial by insurance company of liability undera policy 
after loss held a waiver of proofs of loss. — Phenix Ins. 
Co.v Kerr, U. 8. C. C. of App., Eighth Circuit, 129 Fed. 
Rep. 723. 

87. FisH—Rights of Owner of Inland Lake. — Where 
fish from a river migrated to a lake located wholly on 
defendant’s land, he was not eutitled to take fish there- 
from by meezns other than a hook and line, in violation 
of Comp. Laws, p. 1822, §5849.—People v. Harling, Mich., 
100 NW. Rep. 691. 

88. FIXTURES—As Affected by Extension of Lease. — 
A tenant who secured a new lease in the nature of an 
extension of the one held entitled to keep trade fixtures 
on the premises without giving the landlord the right to 
restrain their removal at the expiration of the second 
lease.—Radey v. McCurdy, Pa.,58 Atl. Rep. 558. 

89. FRAUDS, STATUTE OF—Pleadings. — Where a peti- 
tion declares upon a contract, it isnot necessary, even 
though such contract is within the statute of frauds, to 
allege that it was in writing.—Ansley v. Hightower, Ga., 
48 8S. E. Rep. 197. 

90. FRAUDULENT CONVEYANCES— Equity to Attack.— 
Execution creditors he d entitled to attack a previous 
conveyance made by the judgment debtor for the. pur- 
pose of defraudiag creditors.—Wood v. Fisk, Oreg., 77 
Pac. Rep. 738. 

91. GAMING—Liability ofStakeholder.—W here a stake- 
holder, notwithstanding notice not to do so, pays the 
money to the winning party, the retracting party may 
recover from the stakeholder in an action for money , 
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had and received.—McLennan v. Whiddon, Ga., 488. E. 
Rep. 201. 

92. HABEAS Corrus—Federal Courts —A federal court 
or judge has power to grant habeas corpus to review 
the legality of a restraint of liberty of any person held 
tor an act or omission under the constitution, laws or 
treaties of the United States. —United States v. Lewis, 
U.8.C.C., W. D. Pa., 129 Fed. Rep. 829. 

93. HOMICIDE— Corpus Delicti.— The corpus delicté is 
fully established, when it isshownthat a human being 
has been deprived of life by criminal agency.—People v. 
Moran, Cal.,77 Pac Rep. 777. 

94. HOMICIDE— Dying Declarations.—Dying declara- 
tions as to who did'‘the shooting held admissible against 
defendant, who did not do it, but who was present at 
the time.—People v. Moran, Cal.,77 Pac. Rep. 777. 

95. HUSBAND AND WIFE--Community Property. — In 
an action by a married woman to compel delivery to her 
of certain horses levied on forthe debt of her husband, 
evidence held suflicient to sustain finding that the 
horses were community property. — Hill v. Gardner, 
Wash ,77 Pac. Rep. 808. 

96. HUSBAND AND WIFE — Desertion.— A wife is not 
bound to return tothe home of her husband with her 
young daughter, when he is living with another woman 
whom he recognizes as his wife — Fred vy Fred, N. J., 
58 Atl. Rep. 611. 

97. INTOXICATING LIQUORS Rights of Illegitimite 
Child.—An illegitmite child held, under Code § 2250, to 
have a cause of action under section 2418 for injury to 
her means of support by sale of liquor causing intoxi- 
cation of her father.—Goulding v. Phillips, lowa, 100 N. 
W. Rep. 516. 

98. INTOXICATING LIQUORS—Wholesale.—A wholesale 
liquor dealer held, under the facts, to be guilty with the 
saloon keeper ofan illegal sale, though the same was 
made in the name of the saloon keeper.— Webster y. 
State, Tenn., 82 8S. W. Rep. 179. 


99. JUDGMENT — Questions Concluded.— A question 
distinctly put in issue and directly determined is res 
judicata, and cannot be litigated in a subsequent suit 
between the same parties, although such suit is based 
on a different cause of action.—First Nat. Bank v. City 
ofCovington,U 8.C.C.,E D Ky , 129 Fed. Rep. 792. 

100. JUDGMENT—Verdict Non Obstante.—Where the 
court would have been justified in entering jndgment 
without submitting the cause to thejury, it had power, 
after the rendition of an improper verdict, to render a 
proper jadg nent notwithstanding the verdict.—Casety 
v. Jamison, Wash., 77 Pac. Rep. 800. 

101. JUDGMENT—Want of Jurisdiction.—Where want 
of jurisdiction of the court of ordinary appears on the 
face of the record, the judgment is a nullity, and may be 
so treated by any one whose rights aresoughtto be 
affected thereby.—Jones v Smith,Ga ,488. KE. Rep. 184. 


102. JUSTICES OF THE PEACE—Equity Jurisdiction — 
Since Rev. St. 1899, § 3337, denies to justices of the peace 
jurisdiction of equitable actions. a circuit court, on ap- 
peal from a justice’s judgment, acquires no jurisdiction 
to try the cause as a suit in equity.—Johnson vy. Steph- 
ens, Mo , 82S. W. Rep. 192. 


103. LANDLORD AND 'LENANT—Breach of Covenant to 
Repair.—A landlord who has agreed with his tenant to 
make repairs is not liable in tort to a member of the ten- 
ant’s family who receives personal injuries from the 
landlord’s neglect to repair.—Davis vy. Smith, R. I., 58 
Atl. Rep. 630. 

104. LANDLORD AND TENANT—Option to Purchase.— 
An option to purchase, while binding if based on a 
sufficient consideration, is not a contract of purchase 
until acceptance and performance, but simply acon- 
tract granting the privilege of purchasing.—Tilton v. 
Sterling Coal & Coke Co., Utah, 77 Pac. Rep. 758. 

105. LANDLORD AND TENANT— Wrongful Removal of 
Chattels.—Charge in action to recover damages for in- 
jury to personal property, consisting of buildings and 





other chattels, alleged to have been wrongfully re- 
moved, held not erroneous.—Rice Fisheries Co. y. Pa- 
cific Realty Co., Wash., 77 Pac. Rep. 839. 

106. LIBEL AND SLANDER—Newspaper Charging Can - 
didate with Crime.—If allegations of fact in a newspa- 
per charging a candidate for office with a criminal of- 
fense are false or untrue, good faith and probable cause 
are not a defense.—sStar Pub. Co. v. Donahoe, Del., 5s 
Atl. Rep. 513. 

107. LIMITATION OF ACTIONS—Seduction.—Mere igno- 
rance of the existence of the facts constituting a cause 
of action does not prevent the running of the statute of 
limitations.—Davis v Boyett, Ga.,48S.E. Rep 185 

108. LOGS AND LOGGING—Sawmill Man’s Lien.—In a 
proceeding to foreclose a lien, such as a sawmill man’s 
lien, the better practice is for the verdict to contain not 
only a finding as to the amount due, but also a distinct 
finding in favor of the lien claimed.—Hawkins y. Cham- 
bliss, Ga., 48S KE, Rep. 169. 

109. MALICIOUS PROSECUTION—Acting Upon Advice of 
Counsel —Defendant, who acted on advice of counsel, 
held not answerable to a suit for mali¢ious prosecution, 
in the absence of evidence of bad faith.—Krause v. 
Bishop, S. Dak., 100 N. W. Rep. 434. 

110. MALICIOUS PROSECUTION—Probable Cause.—The 
motive of a person in bringing a prosecution is imma- 
terial, if he had probable cause to believe thatthe ac- 
cused party was guilty of the offense.—Lipowicez vy. 
Jervis, Pa., 58 Atl. Rep. 619. 

‘11. MANDAMUS—Adiinistering Oath of Office.—A po- 
lice captain having within the prescribed time after his 
election presented himself to take the oath of office, 
held, that the mayor could thereafter be compelled to 
administer it.—Huey v. Jones; Ala., 37 So. Rep. 193. 

112. MANDAMUS—Enjoining Criminal Prosecution .— 
Mandamus te compel punishment forcontempt of pre- 
liminary injunction held properly refused, the bill for 
injunction being dismissed for want of equity.—Old Do- 
miuion Telegraph Co. v. Powers, Ala., 37 So. Rep. 195. 

113. WANDAMUS—Sufliciency of Demand.—That compli- 
ance with a statute bya municipality would be incon- 
venient is no ground for refusal to enforce obedi- 
ence by mandamus.—Commonwealth vy. City of Pitts- 
burg, Pa., 58 Atl. Rep. 669. 

114. MARITIME LIENS—State Statute Enlarging Reme - 
dy.—A state statute giving a lien on vessels cannot en 
large the jurisdiction of a court of admiralty, which 
depends upon whether or not the subject-matter of the 
suit is maritime.—The Mary F. Chisholm, U. 8. D. C., D. 
Me., 129 Fed. Rep. 814. 

115. MASTER AND SERVANT — Failure to Cover Set 
Screws.- A servant cannot be regarded as having as- 
sumed the risk of the master’s failure to cover aset 
screw when deemed necessary by the factory inspector, 
as required by Comp. Laws. § 5349.—Sipes v. Michigan 
Starch Co., Mich , 100 N. W. Rep. 447. 

116. MASTER AND SERVANT—Inexperienced Workmen. 
—It could not be said as a matter oflaw that an employee 
should have known that in cutting a steel rai) with a 
cold chisel he was liable to injury from particlesof fly- 
ing steel —Vohs v. A. E. Shorthill Co., Iowa, 100 N. W. 
Rep 495. 

117. MAS: ER AND SERVANT—Injury to Third Person.— 
A child injured while standing on a sidewalk adjoining 
defendant’s factory, looking in at an open window, by 
a missile thrown by one of defendant’s servants, hel? a 
trespasser, asto whom defendant owed no duty.—Ben- 
ton v. James Hill Mfg Co., R.1., 58 Atl. Rep. 664. 

118. MECHANICS’ LIENS—Bond of Contractors.—Obligee 
specially named in bond held powerless to deprive 
other obligees named by implication of yghts thereun- 
der.—Getchell & Martin Lumber & Mfg. Co. v. Peterson 
& Sampson. Iowa, 100 N. W Rep. 550: 

119. MORTGAGES—Power of Attorney.—A power of sale 
in a deed to acorporation, given to secure a debt, may 
be exercised through the instrumentality of a duly au- 
thorized agent.—Long v. Powell, Ga., 48 8. E. Rep. 185. 
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120. MORTGAGES—Renewal as an Extinguishment of a 
Former Note.—The acceptance by a mortgagee of a new 
mortgage and note as a renewal of a former mortgage 
and note, or in substitution thereof, does not of itself 
operate as an extinguishment or discharge of the for- 
mer.—White v. Stevenson, Cal., 77 Pac. Rep. 828. 

121. MORTGAGES —Rents and Profits.—Rents and profits 
in the hands of a receiver appointed in mortgage fore- 
closure, are not to be applied on the debt after foreclos- 
ure, unless there has been an adjudication as to them. 
—Garretson Inv. Co. v. Arndt, Cal., 77 Pac. Rep. 770. 


122. MORTGAGES—Effect of Foreclosure Where Lien- 
ors are Not Parties.—Judgment creditors of a mortgage 
who are not made parties toa suit to foreclose a prior 
mortgage, are not bound by such suit, nor obliged to 
redeem from the execution sale thereunder.—Stastny v. 
Pease, Iowa. 100 N. W. Rep. 482. 

123, MUNICIPAL CORPORATIONS —Care Required of 
Blind Person on Defective Street.—A blind person, in 
using a public street, is not bound to exercise any higher 
degree of care to avoid an accident from a defective con- 
dition of the street than a person having the full sense 
of sight.—Hill v. City of Glenwood, Iowa, 100 N. W. Rep. 
522. 

124. MUNICIPAL CORPORATIONS — Contaminated Well 
Water Causing Death.—A gity held not liable for the 
death of achild from fever contracted by drinking con- 
taminated water of a well.—Wharton v. Bradford City, 
Pa., 58 Atl. Rep 621. 

125. MUNICIPAL CORPORATIONS — Election of Captain 
of Poliee.—Where the code of laws of a city contain au- 
thority for election of a captain of police, held, that 
enactment of an additional ordinance forthe purpose 
is unnecessary.—Huey v. Jones, Ala., 37 So. Rep 193. 

126. MUNICIPAL CORPORATIONS — Powers of Legisla- 
ture.—The legislature may transfer to police commis- 
sioners, to be appointed by the governor, station houses 
and other machinery provided by a municipality fur po- 
lice purposes.—Wiggin v. City of Manchester, N. H ,58 
Atl. Rep. 522. 

127. NAVIGABLE WATERS — Detention of Water.—An 
upper riparian proprietor held not entitled to dam a nav- 
igable stream, so as to facilitate the navigability of the 
stream by the sudden discharge thereof,as against a 
lower riparian proprietor.—Monroe Mill Co. v. Menzel, 
Wash., 77 Pac. Rep. 813. 

128. NAVIGABLE WATERS — Obstruction to Use of 
Ocean.—Letter from secretary of war held to constitute 
no authority torecipients to erect obstructions in front 
of land of littoral proprietor on ocean coast.—San Fran- 
cisco Sav. Union v. R. G.R. Petroleum & Mining Co., Cal., 
77 Pac. Rep. 823. 

129. NEGLIGENCE—Injury to Child.—A child eight 
years old held guilty of contributory negligence in at- 
tempting to cross a street ahead of an approaching 
street car.—Poland v. Union R. Co., R.1., 58 Atl. Rep. 
653. 

130. NEGLIGENCE—Injury to Insane Person.—In an 
action for death ofan insane person, the fact that he 
was permitted to be at large unattended did not neces- 
sarily establish contributory negligence on the part of 
his eustodi n.—Simpson v. Rhode Island Co., R.I., 58 
Atl. Rep. 658. 

131. NEGLIGENCE—Storm Doors —A person entering a 
store filled with swinging double doors held to have no 
cause ofaction against the owner of the doors for injury 
caused thereby.—Dolan v. Callender, McAuslan & Troup 
Co., R.1.,58 Atl. Rep 655. 

132. NEW TRIAL—Amendment of Motion for New 
Trial.—An amendment toa motion fora new trial, as- 
signing as error that the verdict was excessive and that 
it did not cover the issues or dispose of all of the prop- 
erty of the partnership, should have been allowed.—Mc- 
Leod v. Morris, Ga., 48 8. E. Rep. 188. 

133. NUISANCE —Delivery of Coal Shipment.—Acts of a 
shipper in eudeavoring to force a carrier to receive coal 
ata place other than that designated held to amount to 





a public nuisance, justifying relief by injunction.—Rob- 
inson v. Baltimore & O. R.Co., U. 8.C. C. of App., Fourth 
Circuit, 129 Fed. Rep. 753. 


134. NUISANCE — Sunday Ball Games .— Persons held 
not estopped to seek injunction against Sonday ball 
games on inclosed grounds to which admission is 
charged, because of nonattempt at relief against noises 
before the inclosure.—Seastream v. New Jersey Exhibi- 
tion Co., N.J., 58 Atl. Rep. 5382. 

135. PARDON — Power to Grant Conditional Pardon.— 
The power to grant reprieves, commutations, and par- 
dons, conferred upon the governor by Const. art. 4, § 16, 
includes the power to grant a conditional pardon.—State 
v. Hunter, Iowa, 100 N. W. Rep. 510. 

136. PARENT AND CHILD — Emancipation. — A father 
loses the right to sue for and recover the value of his 
minor child’s services by voluntarily releasing his par- 
ental control to athird person, or by failing to provide 
for its maintenance.— Southern Ry. Co. v. Flemister, 
Ga., 48S. E. Rep. 160. 

137. PARTNERSHIP—Service on Single Defendant.—The 
fact that a summons describes the defendants named 
therein as partners will not prevent the action from 
proceeding ayainst one who alone was served, where 
the declaration does not show a joint cause o1 aetion.— 
Mason v. Connors, U. 8. C. C., D. Vt., 129 Fed. Rep. 831. 


138. PERPETUITIES—Suspending Power of Alienation. 
—Directions in a will to collect rents for two years, and 
at expiration thereof have the estate sold, held not to 
suspend power of alienation.—Jn re Pforr’s Estate, Cal., 
77 Pace. Rep. 825. 

189. PLEADING — Breach of Covonant to Repair. — An 
allegation that “defendant, to-wit, defendant’s agent,” 
knew or ought to have known, etc.,is nota sufficient 
allegation for any purpose.—Davis v. Smith, R. 1., 58 Atl. 
Rep. 630. 

140. PRINCIPAL AND AGENT — Imputable Knowledge — 
Knowledge of an agent is imputable to the principal 
only when it relates tothe bu iness which the agentis 
carryine on forthe principal.—Camden Safe Deposit & 
Trust Co. v. Lord, N. J.,58 Atl Rep. 607. 


141. PRINCIPAL AND AGENT—Sale of Timber.—Act of 
agent in going on land and cutting and appropriating 
timber included in the contract of sale held not within 
the apparent scope of his authority, so that the princi- 
pal is not liable as for breach of contract in such case.— 
Ayer & Ford Tie Co. vy. Davenport, Ky , 828. W. Rep. 177. 

142. PRINCIPAL AND AGENT — Authority of Agent. — 
The acts and knowledge of the resident assistant sec- 
retary and agent of a surety company held to be the 
acts and knowledge of the principal.—Getchell & Martin 
Lumber & Mfg. Co. v. Peterson & Sampson, lowa, 100 N. 
W. Rep. 550. 

143. PRINCIPAL AND SURETY — Construction of Con- 
tract of Suretyship.—A contract of suretyship, whereby 
credit was extended to a resident of B, held not dis 
charged because the debtor removed his business to 
C.—Rouss v. King, S. Car., 48 S. E. Rep. 120. 

144. PROHIBITION—Liquor License.— Prohibition will 
not go against a county assessor to prevent him from is- 
suing a liquor lceense. — Town of Hawk’s Nest v. 
County Court of Fayette County, W. Va., 48S, E. Rep. 
205. 

145. PUBLIC LANDS—Timber Culture Laws.—An entry- 
man on public land under the timber culture laws, after 
making final proof and receiving a receiver’s receipt, 
but before issuance of a patent, held only the equitable 
owner of the land; the legal title remaining in the gov- 
ernmest.—Gould v. Tucker, 8. Dak., 100 N. W. Rep. 427. 


146. PUBLIC LANDS—Fraudulent Entries. — Where an 
indictment charged that defendants conspired to de- 
fraud the United States out of public lands ov home- 
stead entry, it would be implied from such allegation 
that the affidavits were such as were required, and tha 
the affidavits and proof were false. — United States v. 
Cunningham, U.S. D.C., D.Oreg., 129 Fed. Rep. 833. 
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147. RECEIVERS—Expenses.—As a general rulethe ex- 
penses of areceivership are to be satisfied out of the 
property or funds coming into the hands of the receiv- 
er.—Frick v. Fritz, Iowa, 100 N. W. Rep. 513. 

148. REFERENCE—Exception to Auditor’s Report. — If 
an auditor’s report fails to find all the facts or to cov- 
er all the issues, advantage should be taken by motion 
to recommi':, rather than by an exception, which if 
sustained, would leave the matter where it began.— 
Weldon v. Hudson, Ga., 488. E. Rep. 130. 


149. RELIGIOUS S>ClEriES— Withdrawal of Congre- 
gation from Synod. —A congregation which has with- 
drawn from the classis and synod with which it had been 
connected, and beconies independent, held toretain the 
right of electing its own minister, elders, and deacons. 
—Pulis v. Iserman, N. J.,58 Atl. Rep. 554. 

150. SALES — Bona Fide Purchaser. — The law not re- 





quiring acontract for conditional sale to be recorded, 
one claiming under the purchaser therein held not en- 


titled to invoke the doctrine of bona fide purchaser.— | 


Goodgame vy. Sanders, Ala ,37 So. Rep. 200, 

151 SALES—Breach of Warranty of Quality.—A plea of 
breach of warranty of quality in an action forthe price 
of goods sold held required to aver a seasonable return 
or offer to return.—Eastern Granite Rooting Co. v. Chap- 
man & Co., Ala , 37 So. Rep. 199. 

152. SALES—Express and Implied Warranties. — It is 


only in the absence of an express warranty thatare | 


sortcan be had to an implied warranty. — Moultrie Re- 
pair Co. v. Hill,Ga , 488. Ek. Rep. 143. 

153, SALES — Sunitableness of Article Purchased.—A | 
buyer of clay ‘suitable for the manufacture of cement” 
held not bound to accept the same on its being subse- 


| 

quently determined that it was not of itself suitable for 
| 

} 


that purpose.—Coburn v. California Portland Cement 
Co., Cal., 77 Pac. Rep. 771. 

154, SEDUCTION — Limitation of Action.—A_ father’s 
cause of actioy forthe seduction of his daughter arises 
when the act of seduction is complete, and not when 
he discovers that his duughter has been seduced.— | 
Davis v. Boyett,Ga ,48S Ek. Rep. 185. 

155. SPECIFIC PERFORMANCE—Oral Agreement to De- 
vise Land.—Where oral agreement between decedent 
and complainant to devise land distinctiy related to the 
property received by decedent from her husband’s will, 
the contract is not too vague and indefinite to be en 
forced.—Clawson vy. Brewer, N. J..58 Atl. Rep. 598 

156. STREET RAILROADS—Forteiture of Franchise.— 
Franchise to occupy a highway, granted to a street rail- 

| 
| 





way company by atownship, held forfeited without ac- 
tion on the part of the township.—Millereek Tp. y. Erie 
tapid Transit St. Ry. Co., Pa.,58 Atl. Rep. 613. 

157. STREET RAILROADS—Injury to Insane Pedestrian. 
—A street railway motorman held entitled to assume 
thata person on the track ahead of him, and apparently 
in possession of his faeulties, was of sound mind.— 
Simpson vy. Rhode Island Co., R_I., 58 Atl. Rep. 658, 

158. SUBROGATION—Payment of Incumbrances.—One 
who undertakes to pay off incumbrances as a part con- 
sideration for the property is not entitled to be subroga- 
ted to the rights of the henholders.—Stastny v. Pease, 
Iowa, 100 N. W. Rep. 482. 

159, TAXATION—Mode of Assessing Loan and Trwst | 
Companies.—Assessments for taxation held not such an | 
adjudication as would afterwards estop plaintiff by 
record from insisting on right to be assessed as a loan 
and trust company.—Mahkonsa Inv. Co. v. City of Ft. 
Dodge, Iowa, 100 N. W. Rep. 517. 

160. TAXATION—Transferred Notes.—Where a presi- 
dent of a national bank loaned money secured by mort- 
gage on real estate, and indorsed the notes to the bank, 
they became the property of the bank, and the president 
could not be assessed forthem as moneys and credits. 
—Schoonover v. Petcina, Iowa, 100N. W. Rep. 498. 


161. TAXATION—Trust Fund.--Validity of assessment 
of trust fund for taxation held not affected because 


made against only one of two trustees.—Clarke v. Adde- 
man, R. 1., 58 Atl. Rep. 623. 

162. TAXATION—Unoccupied Lands.—An assessment 
of land not shown to be unoceupied to “unknowu 
owner,” with land assessed to known owners, held in 
violation of Hill’s Ann. Laws 1892, §§ 2735, 2775, and 
therefore void.—Blackburn vy. Lewis, Oreg., 77 Pac. Rep. 
746. 

168 TiME—Fraction of Days.—In the computation of 
time, fraction of days are not reckoned; and, when an 
act is to be done within a specified period, the first day 
is excluded and the last included.—Tilton v. Sterling 
Coal & Coke Co., Utah, 77 Pac. Rep. 758. 

164. TRIAL—Juror’s Right to Change Vote.—A {whis 
pered conversation between jurors, after which one of 
the jurors changed his vote, held insufficient of itself to 
show that improper influences were brought to bear on 
the juror.—Rice Fisheries Co. v. Pacific Realty Co. 
Wash.,77 Pac. Rep. 839. 

165. TROVER AND CONVERSION—What Constitutes.— 
Any act of dominion wrongfully exerted over one’s 
property in denial of his rights, or inconsistent with it, 
is a conversion, and it is not necessary that there should 
bea manual taking by the defendant.—McDonald v. 
Bayha, Minn., 100 N, W. Rep. 679. 

166. TRustTs—Change oY Beneficiary on Life VPolicy.— 
A beneficiary in life insurance policy held entitled to 
the presumption arising from a change of beneficiary.— 
Lide v. American Guild, 8. Car., 48 8. E. Rep. 222. 

167. WATERS AND WATER COURSES—Division Beyond 
Watershed.—Owner of prescriptive right to all the sur 
face waters of a stream for irrigation and domestic 
use held not entitled to sell it to acity, necessitating its 
piping beyond the watershed of the stream.—Southern 
California Inv. Co. v. Wilshire, Cal., 77 Pac. Rep. 767. 

168. WATERS AND WATER COURSES—Impeding Drain 
age —Obstruction ofa river, mpeding drainage of land, 
and so retarding planting thereof, held an irreparable 
injury, authorizing injunction.—Krause vy. Oregon Iron 
& Steel Co., Oreg., 77 Pac. Rep, 833. 

169. WATER COURSES — Obstruction. — Where a city 
adopted filling laid by park commissioners by erecting 
furtherconstruction works thereon, it was the duty of 
the city to remove the same on its being held unlawtul, 
—Commonwealth v. City of Newton, Mass., 71 N. E. 
tep. 699. 

170. WATERS AND WATER CoOURSES—Rights of Dom 
inant Land Owner.—A landowner, while entitled to 1m 
prove his land, so as to prevent water collecting there- 
on, is not entitled tocastthe water onthe land of an 
adjoining owner by means of artificial drains or ditches. 
—Cranson vy. Snyder, Mich., 100 N. W) Rep. 674. 

171. WILLS — Executory Devise.—Estate of devisee 
held to be in fee, whether the will be construed as giv 
ng a fee which vested at testator’s death, a conditional 
ee, or an estate for life.—Gilkie v. Marsh, Mass., 71 N. EF. 
Rep. 703. 

172. WILLS—Lost Will.—The contents of a destroyed 
will may be proved by the declarations of the testator 
regarding the same.--Davenport v. Davenport, N. J., 58 
Atl. Rep. 535. 

178. WILLS— M ental Capacity —The mere fact that 
testatrix had ‘‘spells” occasionally held insufiicient to 
show mental incapacity to make a will.—Lancaster y. 
Alden, R.1., 58 Atl. Rep. 628. 

174. WITNESSES — Declarations Admissible for Im- 
peachment.—Where a street railroad eompany is sued 
for personal injuries, declarations made by an employee 
after the time of the injury, and not as a part of the res 
geste, held admissible for the sole purpose of impeach- 
ment.—Columbus R. Co. v. Peddy, Ga., 48 8S. E. Rep. 149. 

175. WITNESSES Denial of Cross-examination. — The 
denial or substantial restriction of a full and fair cross 
examination of a witness on the subject of his direct ex- 
amination held reversible error. — Resurrection Gold 
Mining Co. v. Fortune Gold Mining Co.,U. S.C. C. of 
App., Eighth Circuit, 129 Fed. Rep. 668. 
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